
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

RE: Barlow Gravel Pit Memorandum of
Thomas H. Jacobs, Esq. Decision
P.O. Box 226 Declaratory Ruling
Bennington, VT 05201 Request #234

This decision pertains to petitions for party status
in an appeal from Executive Officer Advisory Opinion
#EO-89-197. That opinion concluded in relevant part that a
gravel pit owned by Robert and Barbara Barlow (the
Petitioners) located in Pownal, Vermont is not exempt from
Act 250 as a pre-existing development pursuant to 10 V.S.A.
S 6081(b).

On August 23, 1990, Harriet Burdick and Nancy Lubeck
filed a joint petition for party status. On that date,
Mr. and Mrs. Robert C. Nicholas filed a petition for party
status. On August 30, the Petitioners filed an opposition
to both petitions. The Board deliberated on September 5 in
Weybridge.

DECISION

Harriet Burdick
to Bo&d Rule 14(B)(l)(b)
assist the Board.

is granted party status pursuant
because she would materially

2. Nancy Lubeck is denied party status. The Board
understands that her role in this matter to date has been
to assist Mrs. Burdick.
allow Mrs. Burdick to be
other representative" of
Accordingly, Mrs. Lubeck
representative.

3. The Nicholases_

The Board notes that its rules
represented by 'Ian attorney or
her choice. Rule 14(D).
may act as Mrs. Burdick's

are denied party status. Their
petition identifies concerns relating to a proposed waste
dump at the gravel pit. Based on the Petitioners' request
for declaratory ruling filed July 5, 1990, the Board
understands that the Petitioners concede that an Act 250
permit is required if they proceed with the proposed waste
dump and have filed this petition only for a determination
of whether their gravel pit is a pre-existing development.
Accordingly, the proposed waste dump is not at issue in
this proceeding and the Nicholases are denied party status.
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ORDER

to Ru:; 14(B)(l)(b).
Harriet Burdick is granted party status pursuant

2. Nancy Lubeck and Mr. and Mrs. Robert C. Nicholas
are denied party status.

3. Mrs. Lubeck may represent Mrs. Burdick before the
Board.

4. This proceeding is limited to the issue of
whether the subject gravel pit is a pre-existing
development pursuant to 10 V.S.A. $ 6081(b) and Rule 2(O).
This issue will be considered de nova by the Board, meaning
that the evidence reviewed by the Executive Officer is not
before the Board. Parties must put all relevant evidence
before the Board in the manner outlined below. Any party
with questions concerning procedures should contact Aaron
Adler at 828-3309.

5. On or before November 2, 1990, parties shall file
final lists of witnesses and exhibits and prefiled
testimony for all witnesses they intend to present.

6. On or before November 20,
prefiled rebuttal testimony.

1990, parties shall file

7. On or before November 29, 1990, parties shall file
in writing all objections to the prefiled testimony, or
such objections shall be deemed waived.

8. Pursuant to Board Rule 41, an administrative
hearing panel of the Environmental Board will convene a
hearing in this matter on December 6, 1990, to be confirmed
by subsequent notice with location. Any objection to the
use of the hearing panel must be filed on or before
November 2, 1990, or the objection will be deemed waived.

9. No individual may be called as a witness in this
matter if he or she has not been identified in a witness
list filed in compliance with this order. All reports and
other documents that constitute substantive testimony must
be filed with the prefiled testimony. If prefiled
testimony has not been submitted by the date specified, the
witness will not be permitted to testify. Instructions for
filing prefiled testimony are attached.
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10. The Board may waive the filing requirements upon
a showing of good cause, unless such waiver would unfairly
prejudice the rights of other parties.

11. Parties shall file an original and ten copies of
prefiled testimony, legal memoranda and any other documents
with the Board, and mail one copy to each of the parties
listed on the attached Certificate of Service.

Parties are required to file only lists identifying
those exhibits they intend to present, rather than the
exhibits themselves. Exhibits must be made available for
inspection and copying by any parties prior to the hearing.

12. To save time at the evidentiary hearing in
December, the Board will require that parties label their
prefiled testimony and exhibits themselves and submit lists
of exhibits which the Board can use to keep track of
exhibits during the hearing. With respect to labeling,
each person is assigned a letter as follows: P for the
Petitioners, and B for Mrs. Burdick. Prefiled testimony
and exhibits shall be assigned consecutive numbers: for
example, the Petitioners will number their exhibits Pl, P2,
P3, etc. If an exhibit consists of more than one piece
(such as a site plan with multiple sheets), letters will be
used for each piece, i.e. P2A, P2B, etc. The labels on the
exhibits must contain the words ENVIRONMENTAL BOARD, Re:
Barlow Gravel Pit, D.R. #234, the number of the exhibit,
and a space for the Board to mark whether the exhibit has
been admitted and to mark the date of admission. Label
stickers which can be used by the parties are available
from the Board on request; parties must complete the
information sought on the stickers prior to the hearing.

Concerning preparation of lists of exhibits, each list
must state the full name of the party at the top and the
Board's case number. There must be three columns, from
left to right: NUMBER, DESCRIPTION, and STATUS. The list
must include exhibits and prefiled testimony. An examule
is as follows:

HARRIET BURDICK

LIST OF EXHIBITS,
RE: BARLOW GRAVEL PIT, D.R. # 234

Number Description Status

Bl Prefiled testimony of John Smith

BZA-D Plan dated , sheets
Al through A4
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The Board will use the status column to mark whether the
exhibit has been admitted.

13. The hearings will be recorded electronically by
the Board or, upon request, by a stenographic reporter.
Any party wishing to have a stenographic reporter present
or a transcript of the proceedings must submit a request by
November 2, 1990. One copy of any transcript made of
proceedings must be filed with the Board at no cost to the
Board.

14. Pursuant to Board Rule 16, this order will be
binding on all parties who have received notice of the
prehearing conference, unless there is a timely objection
to the order, or a showing of cause for, or fairness
requires, waiver of a requirement of this order.

Dated at Montpelier, Vermont this 17th
September, 1990.
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