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This decision pertains to a petition for a declaratory
ruling concerning whether a permit is required pursuant to
10 V.S.A. Chapter 151 (Act 250) for the Town of
Springfield's sludge management process and the Town's
temporary storage of sludge at the Putnam sand pit in
Springfield. The Town's sludge management process has
already received a permit and one issue is whether that
permit was voided by subsequent legislation. If the permit
is still effective, then there is an issue as to whether a
permit amendment was or is needed for that temporary storage
of sludqe. As is explained below, the Environmental Board
has concluded that the permit remains effective but that no
permit amendment was or is required for the temporary sludge
storage.

I. BACKGROUND

On January 3, 1990, the District #2 Environmental
Commission issued Land Use Permit #2SO833, which authorized
the modification of existing solids handling capabilities at,
the Town's wastewater treatment plant, and construction of a
belt filter press and composting facility. The permit
includes a condition requiring the Town to seek a permit
amendment 'Ito include any parcels of land to be used for
land application of sludge."

On February 6, 1990, District #2 Coordinator
April D. Hensel issued Advisory Opinion #2-51, concerning
the applicability of 10 V.S.A. Chapter 151 (Act 250) to the
temporary storage of sludge from the Town's wastewater
treatment plant at "the former Putnam sand pit on Brockway
Mill Road" in Springfield. The District Coordinator
concluded that an Act 250 permit was required for the
temporary sludge storage because: (1) the land on which the
sludge was being temporarily stored was involved land with
the project permitted in Land Use Permit #2SO833, and (2)
the temporary sludge storage constituted a substantial
change to a pre-existing development. The pre-existing
development in this case is the Town's wastewater treatment
plant.
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On March 5, 1990, the Town appealed the Advisory
Opinion and requested an advisory opinion from the Executive
Officer of the Board. On May 2, Executive Officer Stephanie
J. Kaplan issued Executive Officer Advisory Opinion
#EO-90-202, finding that an Act 250 permit was required for
the temporary storage. The Executive Officer concluded that
the temporary sludge storage was a "material change" to the
project permitted in Land Use Permit #280833, and declined
to address the issues of involved land and substantial
change.

On June 6, 1990, the Town filed a petition with the
Board for a declaratory ruling concerning the temporary
sludge storage at the Putnam sand pit. On July 2, 1990, the
Town asked the District Commission to recess a hearing on
application #2SO833-1,  pending a jurisdictional determination
concerning the amendment application, which concerns land
application of Town-generated sludge and which had been
filed pursuant to Land Use Permit #260833. In subsequent
discussions with Board staff, the Town agreed.to consider
whether this petition should also include the issue of the
application of Act 250 to the Town's entire sludge handling
process as permitted in Land Use Permit #280833 (the
permitted project).

On July 10, Environmental Board Chairman Stephen Reynes
convened a prehearing conference in the Town of Springfield,
at which it was agreed that the declaratory ruling
proceeding should include whether the permitted project is
exempt from Act 250 pursuant to a recent statutory
amendment. On July 19, the Board issued a prehearing
conference report. On August 14, the Board issued a
memorandum of decision regarding various preliminary issues.
On August 30, an administrative hearing panel of the Board
convened a hearing in Springfield, with the Town by William
R. Steele and Jeffrey E. Slade participating. After taking
a site visit and hearing testimony, the panel recessed the
hearing pending review of the record, deliberation, and
preparation of a proposed decision.

A proposed decision was sent to the parties on November
15, 1990 and parties were given an opportunity to file
written comments and to request oral argument. No party
filed written comments or requested argument. The Board
deliberated on December 20 in Shelburne. This matter is now
ready for decision. To the extent any requested findings of
fact and conclusions of law are incorporated below, they are
granted; otherwise, they are denied.
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II. ISSUES

a. Whether 10 V.S.A. S 6081(d), effective July 1,
1990, applies to projects for which permits have already
been issued. 1 Section 6081(d) provides exemptions for some
municipal projects (see below). The Town contends that this
provision should be applied to projects even if applications
were filed and permits were issued for them prior to July 1,
1990.

b. If Section 6081(d) applies to projects for which
permits were issued prior to July 1, 1990, whether the
permitted project meets the elements set forth in that
section for exemption from Act 250. In relevant part,
Section 6081(d) states that a substantial change is not
constituted by "essential municipal wastewater treatment
facility enhancements that do not expand the capacity of the
facility by more than 10 percent." 10 V.S.A. S 6081(d)(l).
The Town contends that the permitted project qualifies for
exemption under this section, and that therefore the permit
is no longer effective and compliance with its conditions is
no longer required.

c. Whether an Act 250 permit was required prior to
the temporary storage of sludge at the Putnam sand pit.
Questions relevant to this issue include:

1. Whether the temporary storage of sludge at the
Putnam sand pit constitutes a material change to a
permitted project which requires a permit
amendment pursuant to Board Rules 2(P) and 34.
Inquiry relevant to this issue includes whether
the temporary sludge storage has a significant
impact on the findings, conclusions, terms, or
conditions of the permit and on the values
protected by the Act 250 criteria at
10 V.S.A. S 6086(a). The Town contends that the
temporary sludge storage has no such effects.

IDuring the 1990 session, the General Assembly enacted
two different statutes with the citation of 10 V.S.A.
§ 6081(c), including the municipal substantial change
section which is an issue in this matter. Equity Publishing
Company has recently published the 1990 statutes, and in so
doing, it denominated the subject section as S 6081(d) to
avoid the conflict. Accordingly, the Board uses the
citation as printed in Vermont Statutes Annotated; the
subject language is the same.
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2. Whether the temporary sludge storage at the Putnam
sand pit itself constitutes a substantial change
to a pre-existing development pursuant to 10
V.S.A. S 6081(b) and Rules 2(G) and (0). The
pre-existing development in this case is alleged
to be the Town's wastewater treatment plant.
Permits are required for substantial changes to
such developments. A substantial change is
defined as a change which has a potential for
significant impacts on the Act 250 criteria.
10 V.S.A. S 6081(b); Rule 2(G). The Town contends
that the temporary sludge storage is not a
substantial change to its treatment plant.

3. Whether the land on which the sludge was
temporarily stored constitutes "involved land,"
pursuant to Rules 2(A)(4) and (F), with the land
on which the permitted project is located.

4. Whether, if the permitted project is not exempt
under Section 6081(d), the temporary storage of
sludge meets the elements of Section 6081(d). The
Town contends that the temporary storage of sludge
qualifies as an essential municipal wastewater
treatment which does not expand the capacity of

the treatment facility by more than 10 percent.
The Town also contends that Section 6081(d) should
be applied retroactively to the temporary storage.

III. FINDINGS OF FACT

1. On November 21, 1989, the Town of Springfield filed an
Act 250 application to modify existing solids handling
capabilities, to install a belt filter press for
dewatering sludge, and to construct and operate an
aerated static pile cornposting facility at the
Springfield wastewater treatment plant.

2. On November 22, 1989, the District #2 Environmental
Commission distributed proposed Land Use Permit #280833
authorizing the modification of the existing solids
handling capabilities and construction of the belt
filter press and cornposting facility. Condition 9 of
the permit states:

The permittee shall amend this permit to include
any parcels of land to be used for land
application of sludge.
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3.

4.

5.

6.

7.

8.

The District Commission received requests to change
proposed Conditions 10 and 11 on December 15 and 18,
1989, from the Applicant and the Division. Those
conditions address the distribution and marketing of
the compost product.
Condition 9.

No request was made to modify
The Commission revised Conditions 10 and

11 of the proposed permit and gave all parties until
January 2, 1990, to comment. No comments were
received. Land Use Permit #2SO833 was issued on
January 3, 1990.

On December 18, 1989, the Town requested permission
from the Agency of Natural Resources, through its
Residuals Management Section of the Solid Waste
Management Division (ANR) to use the former Putnam sand
pit, now owned by the Town, for temporary sludge
storage. George Desch, Section Chief of the Residual
Management Section, made a visual inspection of the
site and determined that the site was suitable for
temporary storage of sludge as proposed by the Town.
Timothy Burke, former Commissioner of Environmental
Conservation, Agency of Natural Resources, issued an
administrative order on December 28, 1989, allowing the
Town to stockpile sludge on the site until June 15,
1990. The Town.commenced stockpiling sludge on the
site in December shortly after Mr. Burke issued the
December 28 order.

The former Putnam sand pit is 11 acres in size;
approximately one-quarter acre was involved in the
sludge disposal project, including an existing access
road and sludge disposal area.

The sand pit parcel is located four miles from the
Springfield wastewater treatment plant.

Prior to the temporary sludge storage, the sand pit
site had been cleared and leveled for use as a police
shooting range. The sand pit already had a partial
berm. Pursuant to the December 28 administrative
order, work was undertaken to complete construction of
an earthen berm around the sludge disposal area. All
sludge deposited in the bermed area was covered with
plastic and secured with tires. Approximately 550
cubic yards of sludge were stored at the sand pit.

Sludge stored at the sand pit site was dewatered prior
to placement on the site and covered with plastic
sheeting, weighted down by tires. The storage pile and
cover were inspected at least three times a week. ANR
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9.

10.

11.

12.

did not require a plastic liner to be installed under
the sludge because the Agency did not believe a plastic
liner was necessary.

Sludge from the Town's treatment plant, such as that
sent to the subject temporary storage site, goes
through aerobic and anaerobic treatments to reduce
pathogens. Once the permitted project is built, the
sludge will then be run through a belt press at the
plant which will squeeze liquid out of it. After the
sludge leaves the press, it will be about 25% solids
and 75% liquids.

Typically, the Town places sludge into drying beds
located at the plant, but because the drying beds there
had reached capacity during the fall of 1989, the Town
needed to store sludge temporarily at the sand pit.
Sludge was moved to the pit on trucks at a rate of two
to six trucks per day during the time sludge was stored
at the pit.

Leaching occurs when sludge releases liquid or comes in
contact with water. During most of the time the sludge
was stored at the sand pit, it was frozen. Sludge
leachate has the potential to contaminate drinking
water supplies. The sludge stored at the sand pit was
partially dewatered and therefore had the potential, if
thawed, to absorb more water, and thus the potential
for leachate was minimal.

A follow-up inspection of the site was performed on
January 11, 1990 by Tom Joslin, an environmental
engineer with ANR. The inspection report indicated
that the operation of the temporary stockpile was
satisfactory, and that the surrounding area within the
gravel pit was neat and clean of debris.

The closest water supply to the sand pit is a well
outlet owned by Arnold Patch which is approximately 600
feet northeast from the sludge disposal area. This
outlet consists of a cement structure with copper pipes
leading to a water source. The location of the water
source is uncertain. A brook lies east of the well
running southwest to northeast.

The Town of Springfield tested Mr. Patch's well outlet
on February 6, 1990, and the test results revealed
coliform levels which were nineteen times the maximum
contaminant level set by the federal Safe Drinking
Water Act. The tests also revealed levels of copper

!!
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15.

16.

17.

18.

19.

20.

above the maximum contaminant level. Subsequently, the
Town tested the well outlet for fecal coliform to
determine the type of contamination. The fecal
coliform test was negative. The copper levels likely
result from the copper pipes leading to the well.

Brockway Mills Road lies west of the sand pit. Between
the road and the sand pit, the grade slopes toward the
road, and surface water runoff from the sand pit runs
west toward the road. The soil at the sand pit is sand
and gravel. To the north and east of the sand pit,
between the pit and Mr. Patch's well, the land rises in
a steep slope to an elevation of approximately 20 to 25
feet above the elevation of the sand pit. Between the
top of the rise and Mr. Patch's well outlet, the land
slopes downward. A Christmas tree farm lies between
the top of the rise and the well outlet, and is likely
the cause of the coliform levels detected at the
outlet.

The Town is required to test effluent from its

sandpit.

written report he concluded "that

site in a satisfactory manner . . . ,I1 a n d  t h a t
“[vlirtually all of the dewatered sludge has been
scraped up and taken away." He also stated in his
report that he anticipated that the site would not pose
a future threat to groundwater quality in the area.

The Springfield wastewater treatment plant was
constructed prior to 1970. The Town of Springfield's
wastewater treatment system involves approximately
107.2 acres of land counting the treatment plant site
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and associated sewer lines. Of these acres, 98 were
part of the system before 1970, and 9.2 have been added
since that date.

IV. CONCLUSIONS OF LAW

1. The Board concludes that the General Assembly did
not intend that 10 V.S.A. S 6081(d) be applied retroactively.
Amendments of statutes are not to be construed as affecting
the operation of the statute prior to the effective date of
amendment or any obligation or liability incurred under the
statute prior to said effective date. 1 V.S.A. S 214(b)(l),
(4) l

Further, exemptions are to be construed narrowly Itto
ensure that they do not devour the general policy which a
law may embody.l* Edward B. Marks Music Cornoration v.
Colorado Masazine. Inc., 497 F.2d 285, 288 (10th Cir. 1974)
cited in Re: WAJA, Inc., Declaratory Ruling #162 at 3 (Oct. 4,
1984).

The language of Section 6081(d) does not state an
intention that it be applied retroactively. Further, Act
276, which enacted the section, was effective on passage,
which occured in May 1990, after the permit had been issued.
1989 Vermont laws No. 276 5s 17a, 38 (Adj. Sess.). There is
no statement in Act 276 that Section 6081(d) should be
retroactively applied.

Further, were the Board to construe Section 6081(d) to
apply retroactively, it would be making a broad construction
which would have a significant potential. Specifically, all
prior permit conditions for municipal projects which would
meet the elements of Section 6081(d) would become void.
There is nothing in the language of the statutory amendment
which suggests such an intention.

_

Voiding existing permits would undermine the purpose
Act 250, which is:

[T]o protect and conserve the lands and environment
of the state and to insure that these lands and
environment are devoted to uses which are not
detrimental to the public welfare and interests
. . . .

1969 Vt. Laws No. 250 S 1 (Adj. Sess.). Concerning permit
conditions, the Board has stated:

Permit conditions, which are issued to mitigate
or prevent adverse impacts on the Act 250 values,
play a critical role in the Act 250 program's
ability to protect the environment.

of
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Re: Homestead Desian, Inc., Land Use Permit #4C0468-l-EB,
Findings of Fact, Conclusions of Law, and Order at 5 (Sept.
6, 1990). Since permit conditions are issued to protect the
values embodied in Act 250, voiding existing permit
conditions would mean detriment to the land, the
environment, and the public welfare. The Board does not
believe that the legislature intended such a result in
enacting 10 V.S.A. S 6081(d).

Accordingly, Land Use Permit #260833 remains in force
and compliance with that permit is required.2

2. With respect to the temporary storage of sludge at
the Putnam sand pit, the Board concludes that said storage
does not constitute a material change to the permitted
project pursuant to Rule 2(P). Land Use Permit 82SO833
concerns construction of a belt filter press and
composting facility. Condition 9 of that permit
prohibits land application of sludge without a permit
but does not refer to temporary sludge storage.
Temporary storage of sludge does not have a significant
impact on the findings, conclusions, terms, and
conditions of a permit issued for construction of a belt
filter press and composting facility, or on a condition
which prohibits land application.

The Board also concludes that the temporary storage
does not constitute involved land with the permitted
project. The record discloses no evidence of a relationship
between the tract on which the storage occurred and the belt
filter press and composting facility or the land on which
the press and facility are to be located.

The Board further concludes that the temporary storage
does not constitute a substantial change to the Town's
treatment plant. The temporary storage did not involve any
physical change to the existing plant or associated
facilities.

Based on the foregoing, an Act 250 permit was not
required prior to the temporary storage of sludge. The
Board does not reach the issue of whether that storage
meets the elements of 10 V.S.A. S 6081(d).

2Having concluded that 10 V.S.A. 5 6081(d) does not
apply to projects for which permits have already been
issued, the Board does not reach the issue of whether the
permitted project meets the elements of that section.
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!I
v. ORDER

1. Land Use Permit #2SO833 was not voided by the
passage of 10 V.S.A. S 6081(d) and remains in force.

2. A land use permit was not required for the
temporary storage of sludge at the Putnam sand pit.

Dated at Montpelier, Vermont, this 26th day of
December, 1990.

ENVIRONMENTAL BOARD

Ferdinand Bongartz
Elizabeth Courtney
Arthur Gibb
Samuel Lloyd
Charles Storrow
Steve E. Wright
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