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VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

RE: Geoffrey Wilcock and Memorandum of
Judith Burns by Decision,
Robert A. Gensburg Declaratory Ruling
Gensburg, Axelrod & Adler Request #224
33 Main Street
P.O. Box 189
St. Johnsbury, Vermont 05819

This decision pertains to a petition for declaratory
ruling regarding a 17-lot subdivision created on an
approximately-710-acre tract of land off Town Highway #13
in Lunenberg, Vermont.

On August 3, 1990, the Petitioners filed a letter
stating that they were withrawing their petition. On
August 10, the Environmental Board's Assistant Executive
Officer notified the Petitioners that the Board has
discretion to accept or reject the withdrawal and that the
Petitioners were at risk if any lots were sold. On August
17, the Petitioners filed a letter arguing that they have
an absolute right to withdraw their petition. The Board
deliberated on September 5 in Weybridge.

DECISION

Administrative agencies have discretion to reject a
withdrawal if allowing it would prejudice the public
interests they are charged to protect. Jones v. Securities
61 Exchanae Commission, 298 U.S. 1, 22 (1936); Oil, Chemical
& Atomic Workers International Union. AFL-CIO v. National
Labor Relations Board, 806 F.2d 269, 272 (DC Cir. 1986).

One purpose of Act 250 is to protect and conserve the
environment of the state. 1969 Vt. Laws, No. 250 S 1 (Adj.
Sess.). To this end, Act 250 in relevant part prohibits
the sale or offer for sale of any interest in, or
commencement of construction on, a subdivision without a
permit. 10 V.S.A. S 6081(a). A subdivision is defined in
part as an entity consisting of ten or more lots. 10 V.S.A.
S 6001(19).

Before issuing a permit, the Board and district
commissions must find that proposed subdivisions meet the
environmental and fiscal criteria enumerated at 10 V.S.A.
5 6086(a). Permit conditions may be issued to correct
adverse impacts. 10 V.S.A. S 6086(c). Concerning permit
conditions, the Board has stated:
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Permit conditions, which are issued to mitigate or
prevent adverse impacts on the Act 250 values, play a
critical role in the Act 250 program's ability to
protect the environment.

Re: Homestead Desian. Inc., Land Use Permit #4C0468-l-EB,
Findings of Fact, Conclusions of Law, and Order at 5 (Sept.
6, 1990).

In this case, the Board has concluded that the public
interests protected by Act 250 will be prejudiced by
allowing withdrawal. Given that 17 lots have been created
on the tract purchased by the Petitioners, there is a
significant possibility that an Act 250 permit was and is
required for the subdivision. If so, allowing withdrawal
is likely to result in the subdivision's evading review
with respect to environmental and fiscal impacts. Thus, no
opportunity would be presented to issue permit conditions
to mitigate any such impacts.

Accordingly, the Board does not allow withdrawal in
this matter. In accordance with the prehearina conference
report and order issued March 8, 1990, the
issue a proposed decision on the merits of
ruling request forthwith.

Chairman will
the declaratory

ORDER

Withdrawal of this matter is not allowed.

Dated at Montpelier, Vermont this 17th day
September, 1990.
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