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RE:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

City of Montpelier
Jonathan Brownell,
P.O. BOX 206
Corinth, VT 05039

by
Esq.

Findings of Facts,
Conclusions of Law
and Order
Declaratory Ruling #220

This decision pertains to a petition for a declaratory
ruling filed with the Environmental Board by the City of
Kontpelier on December 5, 1989 as an appeal from Advisory
Opinion #5-89-19, issued by the District #5 Coordinator on
November 6, 1989. The Advisory Opinion concludes that the
City needs to obtain an Act 250 permit before commencing the
proposed project consisting of the reconstruction of Berlin
Street in the City of Montpelier. That conclusion is based
upon a determination that the project involves more than 10
acres of land.

Chairman Stephen Reynes held a prehearing conference in
Montpelier on January 16, 1990, and a prehearing Conference
Report and Order was issued on January 26, 1990. That order
granted party status to certain adjoining property owners
(hereinafter collectively referred to as "the Neighbors").
The order also gave the parties an opportunity to reach a
stipulation of facts.

An administrative hearing panel of the Board convened a
public hearing on April 12, 1990 in the City of Montpelier,
with the following parties present:

Petitioner City of Montpelier, by Jonathan Brownell,
Esq. and Ryan Cotton, City Manager

Neighbors, by Tom Carey
State of Vermont, Agency of Transportation, by Assistant
Attorney General Scott A. Whitted, Esq.

After hearing testimony and receiving other evidence,
including a stipulation of facts and two supplemental
stipulations, and taking a site visit, the panel recessed
the hearing pending submission of legal memoranda, review of
the record, deliberation and preparation of a proposed
decision. Memoranda were filed by the City and the
Neighbors on May 3, 1990, and a memorandum filed on behalf
of the Agency of Transportation by Assistant Attorney
General Thomas R. Viall, Esq. on May 4, 1990.

A proposed decision was sent to the parties on June 16,
1990. The Board heard oral argument on June 27, 1990 at the
Lake Morey Inn in Fairlee,  Vermont. The hearing was
recessed pending deliberation by the Board.

On June 28, 1990, following a review of the proposed
decision and the evidence and arguments presented in the
case, the Board,declared the record complete, deliberated and
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adjourned the hearing. This matter is now ready for
decision. To the extent that any proposed findings of fact
and conclusions of law are included below, they are granted;
otherwise any proposed findings of fact and conclusions of
law are hereby denied.

I.

II.

1.

2.

ISSUES IN THE DECLARATORY RULING

Two issues are before the Board:

1) Whether, pursuant to 10 V.S.A. 5 6001(3) and Board
Rule 2(A), the proposed project constitutes a
"development."

2) Whether, pursuant to 10 V.S.A. 5 6081(b) and Board
Rules 2(A) and (G), the proposed project
constitutes a %ubstantial change" to a
"pre-existing development."

FINDINGS OF FACT

Berlin Street is a public highway owned by the City of
Montpelier. The proposed project consists of the
reconstruction of a portion of Berlin Street, which
portion is located wholly within the City's municipal
boundaries, from the intersection of Berlin Street with
River Street/U.S. Route 2 to the municipal boundary
between the City and the Town of Berlin. The length of
the highway to be reconstructed is 1.1 miles, and it is
flanked by houses on both sides. The width of the
municipal right-of-way along the project length is an
average of 55 feet. The highway as proposed to be
reconstructed will have a curb-to-curb width of 34
feet. The highway has been in existence since prior to
1970. The voters of the City of Montpelier approved
the proposed reconstruction in 1982.

The complete Berlin Street extends an additional length
of 2700 feet beyond the project construction limits to
the intersection of Berlin Street with Main Street/
Northfie,ld Street.

The proposed project construction limits will involve
the 8.85 acres of land,as stipulated by the parties and
as indicated on Board Exhibit #5, plus a very small
amount of land for several trees located on or just
beyond the stipulated and admitted drawings showing the
limits of construction. Board Exhibit #4. The total
proposed project construction limits involve less than
8.9 acres of land.
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3.

4.

5.

6.

7.

8.

All staging and storage of equipment necessary for the
proposed project will be limited to the above involved
area referenced in finding #2.

Construction will involve portions of certain driveways
as included in the involved area referenced in finding
x2.

All waste materials resulting from the proposed project
will be disposed of in areas certified for disposal of
those materials under Act 78 of the Acts of 1988. Part
of the waste material may go to a facility owned by the
City or part or all of the waste material may go to a
private landfill.

The City will, concurrently with this highway
construction project, replace certain water mains and
service connections which are part of the City owned and
operated water system. Portions of the water system are
being upgraded by replacement and reconstruction
pursuant to a capital improvement program. Portions of
the water system lying outside the project construction
limits will be replaced or reconstructed as part of the
replacement and reconstruction to take place within the
subjectconstruction area; the area of those portions of
the water system which will be subject to change,
replacement or construction and which are outside of the
project construction limits is 0.06 acres.

Included within the project construction limits is an
under-drain pipe which will drain the subbase of the
highway in that area. The pipe is expected to flow at
intermittent, seasonal times when the water table rises
to the pipe's level. Any such water from the subbase
will, as a result of the pipe, flow on the surface of
the ground, rather than the present flow, which is a
combination of surface and subsurface flow. The area of
such drainage from the subbase not included on the
project construction limits is 0.15 acres. No evidence
was presented that there would be any change to the area
onto which such water will flow.

To facilitate the highway construction project, the
existing utility corridor will be partially relocated.
Coincident upgrading of the systems will also be
accomplished by the respective utility companies. Three
stub poles, fifteen anchors and six push brace poles
will be located outside of the project construction
limits; the areas to be disturbed by the new locations
(0.06 acres) are included within the acreage calculation
as given and referenced in finding R2. The locations of
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9.

10.

the relocated poles and anchors are determined by the

Conclusions

#220

utility company, and both location, and cutting and
trimming, will be done under the terms of right of way
easements between the utility company and the respective
landowners.

Four parcels of land adjacent to the project construction
limits were subject to necessity hearings before the
City Council; the Council made findings of necessity
for the entire Berlin Street reconstruction project on
January 9, 1989. The total condemned area of the four
parcels outside of the project construction limits is
0.43 acres. No municipal construction will take place
within that additional area; the land, however, was
rendered useless to the owners because of the small
size and location of the parcels.

Paine Turnpike and Fisher Road are town highways
located within the Town of Berlin which extend from
Berlin Street in Montpelier. Highway reconstruction of
Paine Turnpike and Fisher Road is the subject of Land
Use Permit #5WO898 dated January 4, 1988, and issued to
the Town of Berlin and the Agency of Transportation as
joint permittees. The total area of the Paine Turnpike/
Fisher Road project is 25 acres. The Paine Turnpike/
Fisher Road project is nearby, but not adjacent to, the
subject reconstruction. The City of Montpelier and the
Town of Berlin did not proceed jointly on the planning,
approval or funding of the Paine Turnpike/Fisher Road
project and the Berlin Street project.

III. CONCLUSIONS OF LAW
.

The Board must examine the two issues before
regarding the proposed project: (1) whether the
reconstruction of a portion of Berlin Street iS a_ . .

it

lldevelopment" and (2) whether the proposed project is a
llsubstantial  change" to a "pre-existing development."

A. ltDevelonment"

Act 250 prohibits commencement of development without a
land use permit. 10 V.S.A. S 6081(a). In relevant part,
t'development" is defined as:

the construction of improvements on a
tract of land involving more than 10
acres which is to be used for municipal
or state purposes. In computing the
amount of land involved, land shall be
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included which is incident to the use
such as lawns, parking areas, roadways,
leaching fields and accessory buildings.

10 V.S.A. 5 6001(3); see also Board Rule 2(A)(4).

The parties have stipulated that the acreage within the
construction area is 8.85 acres, and the Board has found that
the construction area for the project is less than 8.9 acres
of land. Absent any additional acreage being regarded as
"involved land," there would not be Act 250 jurisdiction on
the basis of acreage. 10 V.S.A S 6001(3).

The Neighbors contend, however, that additional acreage
should be included as "involved land," and that with that
additional acreage, the project would exceed ten acres and
thus be subject to Act 250 jurisdiction. Specifically, they
argue that the following areas should also be regarded as
involved land: the entire front yards of certain parcels
along the proposed project area, part of which will be used
for construction; the entire driveways of certain parcels,
part of which will be used for construction; an additional
buffer area which they feel is likely to be used as an
additional staging area or likely to be crossed by equipment
employed in this project; portions of a water system
reconstruction project which are outside the road construc-
tion area; a subbase drainage area not included in the
construction area; an area within which the utility
companies will do some cutting of brush and tree-trimming
for relocated poles and anchors (the relocated poles and
anchors themselves have been counted in the construction
area); areas of City-condemned parcels upon which no
construction will occur; the area within an Act 78-certified
disposal facility to which waste from this project will be
delivered; and the area of the Paine Turnpike and Fisher Road
reconstruction located within the Town of Berlin.

The Board believes that the inclusion of the above
additional acreage as involved land on the facts of this
case would be beyond the legislative intent with regard to
the construction of improvements for municipal purposes,
with the exception of the .43 acres of land condemned by the
City in relation to this project but not counted in the
construction limits. Accordingly, the Board believes that
the total amount of involved land for this municipal project
is less than 9.33 acres.

The Vermont Supreme Court construed the "involved land"
provision of 10 V.S.A 5 6001(3) in Committee to Save the
Bishon's Rouse v. Medical Center HoSDital of Vermont, 137 Vt.
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142 (1979). In that case, the Court made it clear that the
calculation of acreage for involved land was not limited to
the acreage used in the construction of improvements, but
also land which was incident to the use, such as lawns,
parking area, roadways, leaching fields and accessory
buildings. Id. at 152-53. The Court, however, reversed the
determination of the Environmental Board that the acreage of
an affiliated hospital should be counted as involved land
for purposes of jurisdiction over a proposed construction of
a parking lot on less than ten acres. &l. at 153-54.

Board Rule 2(F) defines "involved land" to include:

(1) The entire tract or tracts of land
upon which the construction of
improvements for commercial or
industrial purposes occurs; and

(2) Those portions of any tract or
tracts of land within a radius of five
miles owned or controlled by the same
person or persons, which are incident to
the use of the project; and

(3) Those, portions of any tract or
tracts of land within a radius of five
miles owned or controlled by the same
person or persons, which bear some
relationship to the land actually used
in the construction of improvements,
such that there is a demonstrable
likelihood that the impact on the values
sought to be protected by Act 250 will
be substantially affected by reason of
that relationship.

1. Rule 2(F)(l)_

The plain language of 2(F)(l) addresses %onstruction
of improvements for commercial or industrial purposesIV' and
not the construction of improvements for government
purposes. Rule 2(F)(l) is therefore not applicable here.

2. Rule 2(F) (2)

With regard to Board Rule 2(F)(2), the Board has
previously addressed questions of whether certain land is
"incident to" the use for municipal or state purposes. What
the Board said in Re: Town of Rutland,  Declaratory Ruling
#207 (May 5, 1989) is appropos:

-
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Consistent with Resource Recovery [Re: Citv of r
Burlinaton. Resource Recoverv Proiect, Declaratory
Rulina #125 (March 11, 198111,  the Board rules that
land is-not ;incident.to the-use' of a state, county or
municipal project unless it will somehow be changed
because of the project. The Board believes this result
is necessary because government entities often own a
great deal of land which could be considered 'incident
to the use' under a broader interpretation of that
phrase, leading to unmanageable extensions of Board
jurisdiction.

u. at 5-6.

In this regard it should be noted that 10 V.S.A.
§ 6001(3) distinguishes construction of improvements for
commercial or industrial purposes and the construction of
improvements for municipal or state purposes. For example,
development for commercial or industrial purposes is defined
as "the construction of improvements on a tract or tracts of
land, owned or controlled by a verson . . . within a radius
of five miles of anv point on anv involved land" (emphasis
added); by contrast, the definition of development for
municipal or state purposes does not include the foregoing
underlined provisions about other tracts owned by a person
within a radius of five miles. Acencv of Administration,
141 Vt. at 68, 75 (1982)./l/ The Board "must presume that
all language in a statute was drafted advisedly.“ Bishov's
Rouse 137 Vt. at 153.121I

Also, Board Rule 2(A)(4), which defines development for
state, county or municipal purposes, is different from Board
Rule 2(A)(2) which defines development for commercial or

1The difference in the statutory definitions of
development for municipal and state projects from those for
commercial and industrial projects is not surprising in
liqht of the legislative history of Act 250 as recounted by
the Vermont Supreme Court in Aaencv of Administration, 141
Vt. 68 (1982). When the bill to create Act 250 was
introduced, it specifically exempted all activities of state
government from its definition of development and also
exempted development for municipal purposes. u. at 76-77.

2As to the paramount importance of giving effect to the
intent of the Legislature, see u v. Conwav, 143 Vt. 91, 93
(1983) and Acencv of Administration, 141 Vt. at 76.
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industrial purposes. Re: Woodside Juvenile Rehabilitation
Center, Declaratory Ruling 8139 at 4 (January 26, 1983).

Turning to the Neighbors' claims, with the foregoing in
mind, the Board concludes that none of the claimed additional
land is involved land under the law, except for the 0.43
acres of additional City-condemned land, for reasons given
below.

The areas of privately owned driveways and lawns
outside the construction area are not owned or controlled by
the City nor incident to the use of the highway.

The offsite trimming for relocated utility poles will be
done under the terms of right-of-way easements between the
utility company and the respective landowners, and the
locations of the relocated poles are determined by the
utility company. The Board believes that such areas of
trimming, beyond that disturbed area which is already
included within the acreage calculation, are not incident to
the use of the highway within the meaning of the law.

With regard to the intermittent drainage of the subbase
of the highway, in the absence of change or alteration to
the offsite area, that offsite area is not incident to the
use of the highway within the meaning of the law. Re: Town
of Rutland, Declaratory Ruling #207 at 5-6.

The,Board believes that the repairs of water lines
located outside of the project area are not incident to the
road reconstruction within the meaning of the statute, rules
and case law as above. s. at 5.

With regard to the disposal of waste from the project
in an Act 78-certified facility, this is not a situation as
in Re: Resource Recovery, Declaratory Ruling #125 (March
11,. 1981). There the nearby city landfill was incident to
the use of the proposed resource recovery facility as part
of an integrated, on-going solid waste management system.
Here, the construction waste will go to one or two solid
waste facilities, and that will be the end of the
relationship. The Board believes that the Legislature
did not intend that disposal of construction waste in these
circumstances should be regarded as incident to the use of a
municipal road reconstruction project or otherwise counted
as involved land with such a project.

The Neighbors think it likely that additional areas
will be used for staging or equipment crossing than is
calculated in the project area. The Petitioner indicates
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that its staging area will be within the calculated
construction limits. If a developer, including a municipal
entity, extends a project beyond its described limits, it
does so at risk of the legal consequences. Re: City of
Montwelier, Declaratory Ruling #190 at 8 (September 6, 1988).
The Board is responding to the Petition before it, and will
not speculate upon the jurisdictional implications of
possible additional actions in these circumstances.

As to whether the Paine Turnpike and Fisher Road
reconstruction is "incident to" the subject municipal
project, the Paine Turnpike/Fisher Road project is located
within and undertaken by the Town of Berlin, without
Montpelier City funds or management, and is not dependent
upon the project proposed by the City of Montpelier. Re:
Town of Rutland at 5-6.

The 0.43 acres of condemned property which is outside
of the construction limits is in this case regarded as land
incident to the use of the municipal project because the City
condemned it for this project, the remaining acreage is too
small to be of any use to the owners, and given its small
size and location, the Board believes it is incident to the
highway reconstruction as a practical matter. See Bishow's
HouseI 137 Vt. at 152-153.

3. Rule 2(F) (3)

The Neighbors argue that certain areas should be
counted as involved land because they may be affected in
some way under one or more criteria of Act 250; for
instance, the Neighbors contend that the front lawns of some
houses should be counted as "involved land" because of
aesthetic impacts. But such lands are separate tracts not
owned or controlled by the municipality, not the subject of
construction of improvements, and not incident to the use of
the road project. 10 V.S.A. S 6001(3); Board Rule 2(F)(3);
see Bishow's House at 153-54; Re: Town of Rutland,
Declaratory Ruling #207 at 5; Re: Town of Middlesex,
Declaratory Ruling #156 at 3 (December 19, 1984).
Environmental impact, by itself, is not a basis for
jurisdiction. Aoencv of Administration, 141 Vt. at 93;
Bishow's House, 137 Vt. at 146.

In addition to the above observations concerning the
differences between the jurisdictional definitions of
development of commercial and industrial development on one
hand and state and municipal development on the other, the
Board notes that the Paine Turnpike and Fisher Road are owned
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by the Town of Berlin, whereas the subject Berlin Street is
owned and controlled by the City of Montpelier. Other areas
not owned or controlled by the Applicant include the lawns
and driveways outside the project construction area. Areas
on which there will be some trimming for relocated utility
poles and guys are subject to control by the utilities.

With regard to the area for drainage of the subbase of
the highway, based on our findings, the Board concludes that
there is no demonstrable likelihood that the impact on the
values to be protected by Act 250 will be substantially
affected because of such intermittent subbase drainage, &
w, Declaratory Ruling #207 at 5.

The Board also believes that the areas used for
replacement of certain water lines and the one-time disposal
of waste from this project are not involved land under the
law, given the authority cited above. The water lines
outside the road project area are not related to the road
reconstruction; the one-time disposal of construction waste
from a road project in an approved facility is not
development for municipal purposes.

Based on the foregoing, the Board believes that the
proposed project is what it purports to be - a project for
municipal purposes which, with land incident to the use,
involves less than 10 acres of land and thus is not
development under 10 V.S.A. $ 6001(3) and Board Rule 2(F).

B. "Substantia1"

With regard to this issue, the Board's ruling in Re:
Town of Rutland, Declaratory Ruling #207, states:

10 V.S.A S 6081(b) exempts 'pre-
existing developments' unless there has
been or is planned a 'substantial change'
to them. For jurisdiction to attach
because of such a change, there must be a
'pre-existing  development' in the first

place.

To be a 'pre-existing development,'
a development must meet all the prerequi-
sites of Act 250's definition of develop-
ment at 10 V.S.A. S 6001(3), except that
construction of it must have commenced by
June 1, 1970 and have been completed by
March 1, 1971. 10 V.S.A. S 6081(b).
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These prerequisites include the involve-
ment of at least ten acres of land in the
development.

a. at 6.

Board Rule 2(G) defines "substantial change" as "any
change in a development . . . which may result in significant
impact" with respect to any of the criteria of Act 250. But,
as stated above, one does not get to that analysis, even if
there are~likely to be significant impacts, unless there was
a pre-existing development in the first place. u.; Vermont
Gas Svstems, 150 Vt. 34, 37 (1988); see Asencv of Administra-
tion, 141 Vt. at 93.

Board Rule 2(O) defines "pre-existing development" in
relevant part as "any development in existence on June 1,
1970 . . . .I) That leads back to the definition of
development, which for municipal or state purposes, means
construction of improvements involving more than IO acres.
10 V.S.A. S 6001(3) and as discussed above.

In this case, the project area pre-dates Act 250. The
subject area from Route 2 to the City boundary does not
include at least ten acres, and thus was not a pre-existing
development. In other words, were that section built today,
it would not be a development under the Act.

That leaves the question as to whether Berlin Street in
its entirety should be regarded as a pre-existing development
for the purpose of determining jurisdiction. The Board does
not believe that is what the Legislature intended, at least
as to highway projects; if that were the law, an unmanageable
level of government highway projects would trigger Act 250
jurisdiction by virtue of their location on pre-existing
roads which exceed ten acres (e.g., a five acre project on
U.S. Route 5 would likely trigger Act 250). Such an
interpretation would be at odds with the history, language
and interpretation of Act 250 as cited above.

Lastly, the Neighbors argue that the Board should follow
the policy enunciated in Re: Acfencv of Transoortation
(Leicester Route 7), Declaratory Ruling #153 (June 28, 1984).
In that case, the Board found that the Agency of
Transportation's proposal to improve a portion of Route 7
was a substantial change. The Board admonished VAOT for not
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submitting plans for improvements to other sections of Route
7 for Act 250 review. The Board was concerned that VAOT was
circumventing the intent of Act 250, a principal purpose of
which is to "avoid the 'unplanned, uncoordinated and
uncontrolled use of the lands and the environment of the
state of Vermont.' See Act No. 250 of 1969 (Adj. Sess.),
s 1." u. at 5. The Board also expressed its view that
transportation projects should proceed in a planned and
coordinated fashion, and that "we believe it imperative that
piecemeal reconstruction of integrated road corridors be
avoided.@' u.

First, with regard to substantial change, the
pre-existing segment of Route 7 in Leioester involved 13.5
acres, as opposed to the less than ten acres in this case.
Re: Town of Rutland, Declaratory Ruling #207, at 6; Vermont
Gas Svstems, 150 Vt. 34, 37 (1988). Moreover, the Route 7
reconstruction was undertaken by the State AOT on a road that
was owned by the State, so there was a unity of ownership and
control. In contrast, the City of Montpelier owns and
controls Berlin Street while the Town of Berlin owns and
controls Paine Turnpike and Fisher Road. The City of
Montpelier and the Town of Berlin did not proceed jointly on
the planning, approval or funding of their separate projects.
Furthermore, there was no evidence to establish that the road
improvements are being done pursuant to a common plan.

Accordingly, the Board concludes that Act 250
jurisdiction based upon substantial change does not attach
to this project.
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IV. ORDER

On the basis of the foregoing, Act 250 jurisdiction
does not exist over the proposed road reconstruction on
Berlin Street in the City of Montpelier.

Dated at Montpelier, Vermont, this 13th day of July,
1990.

ENVIRONMENTAL BOARD

Stephefi Reynes, Chairman
Ferdinand Bonaa tz
Elizabeth Courtney
Rebecca Day
Arthur Gibb
Samuel Lloyd
Charles Storrow
W. Philip Wagner
Steve Wright
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