
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

'.

Re: Everdale Ridge Corporation
Declaratory Ruling #215

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER I

This decision pertains to a request for a declaratory
ruling filed with the Environmental Board on October 6, 1989
by the Greenwood Lake Association (the Association) concerning
whether a permit is required pursuant to 10 V.S.A. chapter 151
(Act 250) for the creation of a seven-lot subdivision on
property owned by Everdale Ridge Corporation (Everdale Ridge)
in the Town of Woodbury.

The parties agreed to file a stipulation of facts and
legal memoranda and to waive an evidentiary hearing.

A stipulation of facts and exhibits was filed on May 8,
1990; additional information was filed on June 4, 1990.
Everdale Ridge filed a brief on June 29, and the Association
filed a brief on July 16, 1990. Oral argument was held on
April 18, 1991. Participating were Everdale Ridge by Richard
Brock, Esq. and the Association by Tom Blachly, Esq. After
the hearing, the Board conducted a deliberative session.

On April 24, as requested at the hearing, the Association
submitted a copy of a warranty deed from Donald C. Bevins to
Daniel Solomon, William Vander Clute, and Carrie Grabo dated
December 27, 1988. This document is admitted into the record
as Exhibit 86. On July 1, Everdale Ridge filed statements
from its shareholders. These statements are admitted into the
record as Exhibit #7. This matter is now ready for decision.
To the extent any proposed findings of fact and conclusions of
law are included below, they are granted; otherwise, they are
denied.

I. ISSUES

1. Whether a permit is required for use of a road that
was constructed under a permit which was then abandoned.

2. Whether ERC created more than nine lots within a
five-year period.

II. FINDINGS OF FACT

1. On May 8, 1973, ERC received Subdivision Permit EC-758
from the Agency of Environmental Conservation for one
lot.
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On June 20, 1973, ERC received Land Use Permit f500028
(the permit) for the creation of a 21-lot subdivision and
associated road construction involving 75 acres of a 150-
acre parcel of land in Woodbury (the subdivision). On
that same date, ERC also received Subdivision Permit
EC-256 for 20 lots. Some road construction took place
and was completed by October 1973.

Between 1975 and 1982, ERC conveyed several lots in the
subdivision.

On October 14, 1977, the District Coordinator, Paul
Nergaard, stated in a letter to ERC that the sale of a
less than ten-acre lot to be added to a pre-existing
O.l-acre lot located adjacent to the subdivision would
not require an Act 250 permit.

On July 31, 1988, ERC offered to sell a .03-acre piece of
Lot #7 to John Hanzl.

On June 7, 1988, the District #5 Environmental Commission
convened a hearing on its own motion to determine whether
the permit was abandoned. On August 23, 1988, the
District Commission issued a decision in which it
concluded that the permit was not abandoned because
construction on the project road had taken place in 1973.
This decision was appealed to the Board by the
Association.

On December 13, 1988, ERC notified the Environmental
Board that Land Use Permit #500028 is abandoned. Having
received no objection from any party, on March 29, 1989,
the Environmental Board acknowledged abandonment of the
permit and dismissed the appeal.

On October 3, 1988, ERC submitted a plan for a seven-lot
subdivision on the site of the subdivision covered by
Land Use Permit #SO0028 to the District Coordinator for a
jurisdictional ruling. The Coordinator ruled that a
permit would not be required. All seven lots are served
by the road which was previously constructed.

In November 1988, two lots, referred to as Lots B and C
on a plan entitled "Plan Prepared for Donald Bevins,
Woodbury, Vermont, Nov. 1988," prepared by Truline, were
subdivided out of Lot #7. On December 22, 1988, ERC
conveyed Lots B and C to Donald Bevins, and retained the
remainder of Lot #7. The 0.03-acre piece of land
previously offered to Mr. Hanzl also became a separate
lot when Lots B and C were subdivided. Donald Bevins
subsequently conveyed Lot B to a third party.
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The Truline survey was prepared at the request of Donald
Bevins; ERC's representative gave Mr. Bevins permission
to have the survey created prior to the conveyance of
Lots B and C. ERC's representative saw the description
of the survey in the deed prior to the December 22
conveyance. The survey was recorded on the Woodbury Land
Records on June 6, 1989.

On February 7, 1989, ERC conveyed Lot #l of the seven-
lot subdivision to Steven L. and Sandra J. Sikorski.

The Town of Woodbury issued a zoning permit for the
seven-lot subdivision on April 18, 1989.

On August 1, 1989, ERC conveyed lot #3 of the seven-lot
subdivision to James A. and Deborah A. Gosselin.

On September 9, 1989, ERC conveyed Lot #2 of the seven-
lot subdivision to Lavelle D. Mitchell and Wanda R.
Cutter.

No stockholders in ERC have individually derived any
profit or other consideration, or received any beneficial
interest, from any partition or division of land in
Vermont after 1981.

CONCLUSIONS OF LAW

10 V.S.A. S 6081(a) requires a permit prior to selling or
offering for sale any interest in a subdivision. "Subdivision"
is defined as:

[a] tract or tracts of land, owned or
controlled by a person, which the person
has partitioned or divided for the purpose
of resale into 10 or more lots within a
radius of five miles of any point on any
lot, or within the jurisdictional area of
the same district commission, within any
continuous period of five years.

10 V.S.A. 5 6001(19).

ERC created a ten-lot subdivision on the land covered by
Land Use Permit #500028. The ten lots consist of the seven
lots and the further subdivision of Lot #7 into Lots B, C, and
the 0.3-acre lot offered to Mr. Hanzl. Although it was
Bevins' surveyor who prepared the survey showing lots B and C,
ERC owned the land and gave permission for it to be
subdivided, and then actually conveyed two subdivided lots to
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Bevins. Because the ten lots were created within the same
environmental district and within a five-year period, a permit
was and is required prior to the sale of any of the ten lots.

An application must be filed that covers the subdivision
of all ten lots, whether or not they have been sold. No
further activity may take place on any lot, and no further
lots may be sold, until an Act 250 permit is obtained that
approves the subdivision.

Concerning the road, the "road rule" was not yet adopted
in 1973 when the road was constructed. Rule 2(A)(6) requires
a permit when a road is constructed "incidental to the sale or
lease of land." The road was constructed years before the
7-lot subdivision was created and any lots sold; the road
construction in 1973 cannot be considered to have been
incidental to the sale of lots in 1989. Further, construction
of the road took place pursuant to an Act 250 permit for the
21-lot subdivision and it was reviewed then.

However, because the road was constructed pursuant to a
permit that has since expired, the road may not be used until
a lan
road.

9 use permit has been issued that authorizes use of the
When ERC submitted a Notice and Request for Dismissal

to the Board on December 16, 1988, it acknowledged that the
permit ha.d been abandoned and stated: "The permit should be
treated as expired under 10 V.S.A. $6091(b).t1 10 V.S.A.
S 6091(b) states that l'[n]onuse of a permit for a period of
two years following the date of issuance shall constitute an
abandonment of the project and the permit shall be considered
exaired." [Emphasis added] Subsection (c) of S 6091 states:
"If the application is made for an extension prior to
expiration the district commission may grant an extension and
may waive the necessity of a hearing." Board Rule 35, which
concerns the renewal of permits, provides that if an
application is made after the expiration of the permit, "the
renewal shall be considered as a new application . . . .I’

Accordingly, prior to any further use of the road that
was constructed pursuant to expired Land Use Permit #500028,
an Act 250 permit must be obtained authorizing such use.

' Act 250 permits authorize development, subdivision, and
the resulting land use. Board Rule 32(B). See Re: Interstate
Uniform Service, Inc., Declaratory Ruling #147, Findings of
Fact, Conclusions of Law, and Order at 7-8 (Sept. 26, 1984).
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ORDER

A land use permit is required prior to any
construction on, sale of, or offer to sell

further_.any lots on
the land owned by ERC in Woodbury. The owners of any
lots sold shall sign the application as co-applicants,
pursuant to Board Rule 10, unless waived by the District
Commission.

A land use permit is required prior to any further use of
the road on the land owned by ERC in Woodbury that was
constructed under Land Use Permit #500028. The owners of
all lots served by the road shall sign the application as
co-applicants, pursuant to Board Rule 10, unless waived
by the District Commission.

Dated at Montpelier, Vermont this 7th day of January, 1992.

ENVIRONMENTAL BOARD

Elizabeth Courtney, Chiir
Steve E. Wright
Ferdinand Bongartz
Arthur Gibb
Charles F. Storrow
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