
RE:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Champlain Construction Co., Memorandum of Decision
Inc. by Declaratory Ruling #214

William H. Meub, Esq.
Keyser, Crowley & Meub
P.O. Box 975
Rutland, VT 05702

This decision pertains to five memoranda filed by
Champlain Construction Co., Inc. (the Petitioner) at the
hearing in this matter on August 14, 1990. On August 27,
Paul and Virginia Kilty filed a response to the memoranda
and on September 24 the Petitioners filed a reply. The
Board deliberated on September 26 in St. Albans Bay.

1. Memorandum Reaardina Further Participation of the
Executive Officer in the Process

The Petitioner objects to the participation of the
Executive Officer in these proceedings. The Petitioner
alleges that the Executive Officer engaged in s parte
communication with both parties to this matter, and that
3 V.S.A. S 813 forbids this for any person involved in the
decision-making process. The Petitioner further alleges
that the Executive Officer is biased against the Petitioner.

With respect to the allegations of illegal s parte
communications between the Executive Officer and the
parties, the Executive Officer is not acting in a
decision-making capacity in the declaratory ruling
proceeding. As administrator of the Act 250 program, she is
required to speak with parties and their attorneys about
scheduling and other administrative matters. These kinds of
discussions do not constitute violations of the prohibition
against ex parte communications.

The Board reiterates its decision dated June 5, 1990 in
which the Board responded to the Petitioner's previous
objections to the participation of the Executive Officer.
The Executive Officer is legal counsel for the Board, and
therefore offers legal advice when requested, but she does
not make the Board's decisions. The Board has decided
numerous declaratory rulings regarding the issue of
substantial change, and it understands the law and its
applicability. As with all its cases, the Board will hear
the evidence and make its own decision about whether the
gravel operations require an Act 250 permit.
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2. Memorandum Reaardina Application of Act 250 to Gravel
Pits

The Petitioner contends that Act 250 does not apply to
gravel pits. The Board has previously ruled that commercial
gravel extraction operations fall within the definition of
development at 10 V.S.A. S 6001(3),  as further defined by
Board Rules 2(A)(2) and (5) and 2(D), (G), (L), and (0).
Re: L.W. Havnes. Inc., Declaratory Ruling #192 at 4 (Sept.
25, 1987). Nothing in the Petitioner's memorandum persuades
us to change that ruling. See also In re L.W. Havnes, Inc.c
Declaratorv Rulinq, 150 Vt. 572 (1988).

3. Memorandum Reaardina Impermissible Vagueness of
Definition of Substantial Chanse

The Petitioner claims that the definition of
"substantial changew in Board Rule 2(A)(5) is Uimpermissible
(sic] vague and therefore does not comport with due
process.fi The Petitioner fails, however, to explain what
rights are being infringed. Moreover, the Vermont Supreme
Court has upheld the Board's interpretation of "substantial
change." In re H.A. Manosh Corooration, 146 Vt. 367 (1986);
In re Orzel, 145 Vt. 355 (1985).

4. Memorandum Reaardina Burden of Proof

The Petitioner claims that the burden of proving that a
substantial change has occurred should be on the person
claiming the change. The Petitioner cites the Board's
analysis of the allocation of the burden of proof in Re: L.
W. Havnes, D.R. #192 (Sept. 25, 1987). That analysis was
based upon Re: Mr. and Mrs. Josenh Gaanon and Kenneth
Gaanon, D.R. 8173 (July 3, 1986), in which the Board stated:

In declaratory judgment actions decided by the
courts, the burden of proof normally rests upon the
petitioning party. In proceedings where Act 250's
jurisdiction is at issue, however, the determination
of which party carries the burden of proof should
not depend upon whether the determination is sought
by the person conducting the activity in question
or by some other interested party.

When addressing the issue of burden of proof,
it is help,ful to distinguish between the burden of
going forward and producing evidence and the burden
of proof. The person who raises the question of
jurisdiction has the burden of production; that is,
he must provide sufficient evidence to the Board for ,
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the Board to be able to find that the particular
activity in question meets the definition of ;ldevelop-
ment" or a1subdivisiontfi  under 10 V.S.A. $ 6001 so that
it requires a permit under 10 V.S.A. 5 6081(a). In
many Declaratory Ruling cases which come before the
Environmental Board, there is no "opponent." In these
cases, the Board must make its judgment based solely
upon the evidence presented by the petitioner and
upon the Board's own inquiry.

If the Board finds that a particular activity
falls within the definition of "development" or
"subdivision, *I the burden of proof is on the person
conducting the activity to show that the activity
is nonetheless exempt from jurisdiction under 10
V.S.A. S 6081(b) because it predated the enactment
of the law; The person carrying on the activity
must establish by a preponderance of the evidence
that it was in existence prior to the Act's
effective date, or a permit must be secured. See

'Weston Island Ventures, D.R. 169 (June 3, 1985);
Bluto v. Dent. of Emnlovment  Securitv, 135 Vt. 205
(1977).

Once it has been established that a pre-existing
development or subdivision is exempt, a permit will
nevertheless be required if a "substantial change"
has occurred. There is no presumption that a
substantial change either has or has not occurred
since the enactment of Act 250. In order to assert
jurisdiction, the Board must find, by a preponderance
of the evidence, that there has been a substantial
change.

The party who seeks to change the present
state of affairs generally has the burden of
proof. McCormick, Evidence 949. The burden of
production should likewise rest on the person
seeking to alter the status quo.

Assuming that the “status quoII means the pre-existing
operation, the Board believes that the last sentence quoted
above does not accurately reflect the Board's position
regarding allocation of the burdens of production and.
persuasion as articulated in other decisions. The Board has
consistently stated that the burden of production is always
on the applicant in appeal proceedings. See, e.g., Re:
Killinaton. Ltd. and International Paner Realtv Corn.,
Findings of Fact and Conclusions of Law #lR0584-EB-1 at
20-21; (Sept. 21, 1990); Re: Pratt's Pronane, Findings of
Fact and Conclusions of Law #3R0486-EB at 4-6 (Jan. 27,
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1987). We believe that this allocation makes sense in light
of'the fact that the person conducting the activity
possesses the information on which the Board must base its
decision. See State v. St. Francis, 151 Vt. 384 (1984).

We therefore rule that in declaratory ruling
proceedings concerning substantial change, the burden of
production is on the person conducting the activity to
provide complete information to the Board on the nature of
the activity prior to 1970 and the nature of the activity
after 1970. The Board makes the determination of whether a
substantial change has occurred based upon the evidence
submitted by the parties and observed at a site visit.

The burden of persuasion is on any person claiming that
a substantial change has occurred to persuade the Board that
any changes to an operation constitute a substantial-change.
This may include providing additional evidence or just
arguing, based upon the evidence submitted by the person
conducting the activity, that certain activities constitute
a substantial change. If there are no parties other than
the person conducting the activity, the Board may, pursuant
to Rule 20, make its own inquiry or call its own witnesses,
as necessary, to determine whether a substantial change has
occurred.

5. Memorandum Reaardina Annroach at Hearinq

The Petitioner raises two issues here. First, it urges
the Board to distinguish between pre-existing uses of the
gravel pit and any use that began subsequent to 1970.
Second, the Petitioner claims that the Kiltys should proceed
first at the hearing to establish that a substantial change
has occurred.

With regard to the first issue, the Board's position
has been that when jurisdiction is found because of a
substantial change, preexisting activities are not reviewed
to the extent that the new activities are separable from the
preexisting ones. That is, certain activities have impacts
that can be reviewed independently of the entire operation.
However, certain activities, such as gravel extraction, so
permeate the entire operation that the impacts from an
increase cannot be separated from the general operation.
Re: Ronald E. Tucker, D.R. #165 at 7 (Feb. 27, 1985).
Accordingly, if the Board finds that certain activities
constitute a substantial change, it will determine at that
time whether just
must be reviewed.

those activities or the entire operation
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With regard to the second issue, we reiterate our
ruling on the burden of proof as explain above. The
sequence of proceedings is:

1) The Petitioner must provide information to the
Board on the nature of the operation prior to 1970. This
must include a description of the operation and all
activities that took place there, and testimony and records
of extraction rates, if available. Other parties may then
provide additional information.

2) If the operation would be a "development" if
commenced today, but it existed before 1970, it is
considered a "pre-existing  development" subject to Act 250
jurisdiction only if there has been a substantial change.
In order for the Board to determine whether any changes have
taken place, the Petitioner must provide information-to the
Board on the nature of the operation subsequent to 1970.
This must include a description of all activities that have
taken place since 1970, and testimony and records of
extraction rates, if available. Other parties may then
provide additional information.

3) If the Board finds that, based on the information
provided, any cognizable physical changes to the
pre-existing development have occurred, the Board must
determine whether any of the changes may result in
significant impact under the 10 criteria. This information
must be provided by any party that has information on
potential impacts in its possession. Once such information
has been provided, the party attempting to establish a
substantial change has the burden of persuading the Board
that the changes have the potential for significant impact
under any of the criteria. In the absence of'any opponent,
the Board gives the evidence the weight which it deems
appropriate.

The Petitioner argues that the Kiltys should proceed
first, so that 'Ithe evidence will be limited to the
contested issues that they raise." The Petitioner
apparently misunderstands the purpose of a declaratory
ruling proceeding before the Board. The Executive Officer
ruled that a substantial change has occurred at this gravel
pit and that a permit must therefore be obtained. The
Petitioner does not believe that a substantial change has
occurred. Declaratory ruling proceedings, like all Board
hearings, are de novo. As explained in our Memorandum of
Decision dated June 5, 1990, the issue before the Board in
this declaratory ruling proceeding is whether a substantial
change has occurred, and the Board's inquiry is not limited
to the changes identified by the Executive Officer or the
Kiltys. As explained above, the parties will present
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evidence on the activities at the gravel pit both prior and
subsequent to 1970. Based upon the evidence from both
parties, the Board will determine whether a substantial
change has occurred.

Dated at Montpelier, Vermont this 2nd day of October, 1990.

ENVIRONMENTAL BOARD

Rebecca Day
Ferdinand Bongartz
Samuel Lloyd
Elizabeth Courtney
Charles Storrow "
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