
RE:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Village of Ludlow by Findings of Fact,
Douglas Richards, Esq. Conclusions of Law
Douglas Richards, P.C. and Order,
P.O. Box 200
Springfield,

Declaratory Ruling
VT 05156-0200 8212

As is explained below, the Environmental Board rules
that the Village of Ludlow is required to obtain a permit
under 10 V.S.A. Chapter 151 (Act 250) prior to commencing
construction on proposed changes to the existing Village
sewage treatment system.

I. SUMMARY OF PROCEEDINGS

On May 19, 1989, a project review sheet initialled by
District #2 Coordinator April D. Hensel was issued stating
that a permit was required pursuant to Act 250 for a
proposal by the Village of Ludlow to upgrade its sewage
treatment plant. The proposed upgrade includes the addition
of a new comminutor and channel to the headworks of the
treatment plant, the replacement of two influent pumps, the
addition of a 1500 gallon wet well, replacement of existing
oxidation ditches with new ditches having expanded capacity,
replacement of two existing oxidation ditch rotors with four
new rotors, addition of a 15,000 gallon tank to an existing
chlorine contact tank, and replacement of motor starters for
pumps and rotors in the plant's control building. The
District Coordinator concluded that these changes will
constitute a substantial change to a pre-existing
development, and that therefore an Act 250 permit is
required prior to making the changes. On June 23, 1989, the
Village of Ludlow petitioned for a declaratory ruling by the
Board, seeking reversal of the District Coordinator's
decision.

On July 20, 1989, former Environmental Board Chairman
Leonard U. Wilson convened a prehearing conference in
Ludlow, Vermont. Parties attending the prehearing
conference included only the Petitioner by Douglas Richards,
Esq. No other parties appeared or have sought party status
in this matter.

At the prehearing conference, the Petitioner was given
its choice of three possibilities of how to proceed: (1)
evidence could taken by the full Board and a final decision
rendered; (2) evidence could be taken by an administrative
hearing panel of the Board which would render a proposed
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decision to which the Petitioner could object (if adverse)
before the full Board; and (3) evidence could be submitted
under sworn affidavit, upon which the Chairman would issue a
preliminary ruling, and the Petitioner would be given the
opportunity to object to this ruling (if adverse) before the
full Board. The Chairman specified certain information that
would be required if he were to issue a preliminary ruling.

On August 1, 1989, the Petitioner filed a letter
attaching various documents, including a memorandum of law,
a sworn affidavit by Gerard F. Conklin and John R. Perry, a
copy of the Ludlow treatment system's discharge permit, a
memorandum dated July 8, 1988 by Richard I. Phillips of the
Agency of Natural Resources, a proposed flow schematic for
the upgrade to the Ludlow system, service records, and a map
of the system. The letter stated that the Petitioner wished
to have the Chairman issue a preliminary ruling.

On examination, the Chairman concluded that the August
1 submission did not contain enough information to issue a
preliminary ruling. On August 10, 1989, the Chairman issued
a prehearing conference report and order which in part
sought additional information deemed relevant. On August 23,
1989, the Petitioner filed a letter attaching affidavits by
Perry, Conklin and Dean R. Brown, Jr.

On October 18, 1989, the Chairman issued a preliminary
ruling that an Act 250 permit was required for the proposed
upgrade to the Village of Ludlow sewage treatment plant. On
October 30, 1989, the Petitioner filed a written request for
oral argument on the preliminary ruling. On November 8,
1989, the Petitioner filed a memorandum in opposition to the
ruling. Oral argument was scheduled for November 16, 1989,
and at the Petitioner's request was cancelled. On November
17, 1989, the Petitioner filed a written confirmation of its
desire to cancel oral argument, and asked the Board to
render its decision based on documents previously filed.
The Board deliberated in Montpelier on December 6 and deter-
mined to approve the preliminary ruling with modifications.

II. ISSUES IN THE DECLARATORY RULING

The issues before the Board are:

1. Whether the proposed changes to the sewage
treatment plant in and of themselves constitute a
development within the meaning of 10 V.S.A. 5 6001(3), thus
requiring a permit pursuant to 10 V.S.A. 5 6081(a).
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Rule :iG)
Whether, pursuant to 10 V.S.A. S 6081(b) and Board
the proposed changes will require an Act 250

permit be;ause they constitute a substantial change to a
pre-existing development.

III.

1.

2.

3.

FINDINGS OF FACT

The Village of Ludlow constructed its existing sewage
treatment plant prior to June 1, 1970. The tract of
land on which the plant is located consists of 8.6
acres. Within the tract, the plant contains a fenced
area which is 2.87 acres in size.

Aside from the treatment plant, the remainder of the
Ludlow sewage treatment system consists of
approximately 44,250 linear feet of sewer lines.
Assuming an average width of 20 feet, these lines total
approximately 28.6 acres.

The Village proposes to upgrade its sewage treatment
plant by replacing and adding equipment and structures.
All of this upgrade will take place within the 2.87
acre fenced area. The proposed upgrade includes:

a.

b.

C .

d.

e.

f.

g*

h.

Addition of a new comminutor and channel to the
plant's headworks.

Replacement of two existing influent pumps.

Addition of a 1500 gallon wet well. A wet well
already exists at the facility the capacity of
which has not been provided.

Replacement of two existing oxidation ditches
which have 500,000 gallon capacity with two new
ditches which will have 890,000 gallon capacity.

Addition of a second chlorine contact tank to the
existing chlorine contact tank. The second tank
will have a capacity of 15,000 gallons. The
capacity of the existing tank has not been
provided.

Replacement of pumps in the control building and
replacement of motor starters for those pumps and
rotors in the control building.

Replacement of splitter boxes.

Replacement of yard piping.
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4.

5.

6.

7.

The average monthly flow waste through the treatment
plant is limited to 700,000 gallons per day by
Condition f.A.l. of Discharge Permit No. 3-1208 issued
by the Agency of Environmental Conservation (now Agency
of Natural Resources) on December 15, 1986. This
average is calculated on an annual basis.

The Discharge Permit includes Condition I.A.7. which
states:

When the effluent discharged for a period of 90
consecutive days exceeds 80 percent of the per-
mitted flow limitation, the permittee shall submit
to the permitting authority projected loadings and
a program for maintaining satisfactory treatment
levels consistent with approved water quality
management plans.

The Petitioner cites Condition I.A.7. of the Discharge
Permit as one reason for its proposing to upgrade the
sewage treatment plant. It states that a number of
circumstances give rise to the requirements of Condition
I.A.7. Specifically, it asserts that for the past five
years during late winter and early spring, daily flows
to the Ludlow sewage treatment plant have often exceeded
900,000 gallons. During at least one month in late
winter and early spring for the past five years,
average daily flow has exceeded 700,000 gallons. In
Ludlow, late winter and early spring are the times
during the year when wastewater flows are at their
peak. At other times of year, average daily flow is
usually below 700,000 gallons. No information has been
provided to compare the last five years with previous
periods to show an increase in flows during peak times,
or to explain the reason for any such increase.

On July 8, 1989, the Department of Environmental
Conservation released a memorandum which reads at page
2:

The Department is aware that many of the State's
WWTF's [wastewater treatment facilities] are
approaching their twenty year anniversary. As the
facility's age increases so does the likelihood of
equipment failures. The key to preventing such
failures is regular preventative maintenance when
problems are minor rather than letting such
repairs go until major repairs and replacements
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8.

9.

are needed. Many of Vermont's facilities have
followed through on these often heard
recommendations. Eventually though, the equipments'
age prevents it from performing as needed . . . .

In order to reduce the possibility of such
equipment failure, future discharse permits beinq
issued to older facilities will include a
requirement to hire a professional engineer to
conduct an indepth inspection at the facility.
The condition of all equipment critical to the . . .
facility in respect to producing an acceptable
effluent quality is to be assessed. The resulting
report will document the immediate and long term
repair/refurbishment/replacement needs of
equipment and structures at the facility. The
permittee will then be required to commit to a
particular financial plan to assure that the
recommendations are accomplished . . . .

(Emphasis added.)

The Petitioner cites this section of the July 8
memorandum as a second reason for its proposal to
upgrade its sewage treatment plant, asserting that this
section requires it to initiate an equipment
replacement program to prevent equipment failures from
causing discharge violations.

The Ludlow sewage treatment plant's equipment and
structures are approaching the end of a twenty-year
design life and therefore may be likely to fail. The
Petitioner's current discharge permit does not require
it to perform the actions described in the July 8
memorandum discussed in finding 7 above, nor has an
engineer's report been submitted to the Department of
Environmental Conservation which has been reviewed and
incorporated into a permit requirement in accordance
with the procedure set out in that memorandum.

The Petitioner cites as a third reason for the proposed
upgrade that a number of the plant components are
obsolete or are becoming too expensive to maintain.

The current design capacity of the Ludlow sewage
treatment plant is 700,000 gallons per day. The
proposed upgrade will increase this capacity to
1,050,OOO gallons per day, a 50% expansion. This
additional capacity will be available for the treatment
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11.

12.

IV.

of new sources of waste, such as newly constructed
businesses and subdivisions. An amendment to the
Discharge Permit will be required prior to using the
added capacity.

To date, the Petitioner has not committed any of the
additional sewage treatment capacity which will exist
as a result of the proposed upgrade.

Construction of the proposed treatment plant upgrade
will result in increased traffic coming into, and noise
emanating out of, the sewage treatment plant.

CONCLUSIONS OF LAW

In past Board decisions involving changes to
developments in existence before June 1, 1970, the Board has
looked first to whether the proposed changes themselves
constitute a development and second to whether the proposed
changes constitute a substantial change to a pre-existing
development. See, e.g., Re: Town of Rutland, Declaratory
Ruling #207 (May 5, 1989). Each of these two grounds for
jurisdiction is separate and independent.

A. Applicability of 4tDevelopment**

Act 250 requires that persons obtain permits prior to
commencing construction on a development. The term
"developmentn is defined by 10 V.S.A. S 6001(3) to include,
among other things, "the construction of improvements on a
tract or tracts of land involving more than ten acres which
is to be used for municipal or State purposes."

Board Rule 2(F) defines "involved land" to include:

(1) The entire tract or tracts of land upon which the
construction of improvements for commercial or
industrial purposes occurs; and

(2) Those portions of any tract or tracts of land
within a radius of five miles owned or controlled by
the same person or persons, which is incident to the
use of the project; and

(3) Those portions of any tract or tracts of land
within a radius of five miles owned or controlled by
the same person or persons, which bear some
relationship to the land actually used in the
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construction of improvements, such that there is a
demonstrable likelihood that the impact on the values
sought to be protected by Act 250 will be substantially
affected by reason of that relationship.

The values protected by Act 250 are found in 10 V.S.A.
§ 6086(a), which enumerates ten environmental criteria which
developments and subdivisions must meet before receiving a
land use permit. Among these are Criteria l(B), which
requires that developments and subdivisions meet certain
requirements to ensure proper waste disposal, and 9(A),
which requires that developments and subdivisions be
conditioned to prevent undue burdens on the abilities of
towns and regions to accommodate growth. The purpose of
these criteria is to protect the public and the environment
from improper treatment and disposal of waste and from
growth impacts which are undue.

The Board has previously ruled that in computing the
amount of involved land, the entire tract on which the
construction of improvements will occur is counted, not just
that portion of the tract on which the improvements will
actually be located. See Re: G.S. Blodsett, Declaratory
Ruling #122 at 3-5 (May 18, 1981)

The Board concludes that the proposed upgrade of the
Ludlow sewage treatment plant involves approximately 37
acres of land. This conclusion is not based on Rule
2(F)(2), because the Board has interpreted the phrase
"incident to the use" to include, in the context of
municipal projects, only those tracts of land which are
physically changed by the projects. Town of Rutland at 5-6.

Rules 2(F)(l) and 2(F)(3) provide bases for decision
which must be examined independently from Rule 2(F)(2). To
begin with, pursuant to Rule 2(F)(l) and the Blodsett
decision, the 8.6 acre tract on which the plant is located
is counted.

In addition, Rule 2(F)(3) mandates counting the 28.6
acres of Ludlow sewer line. There is a relationship between
the land on which the sewer lines lie and the land on which
the improvements to the sewage treatment plant will be
located. Specifically, the sewer lines on the former tracts
will deliver wastewater to the treatment plant when it is
upgraded. The added capacity resulting from the upgrade
will be available for use by new businesses and subdivisions
to hook up to the sewer lines. The existence of this new
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capacity likely will encourage such hookups and result in
growth in the areas which the sewer lines serve. Further,
additional hookups likely will cause increased wastewater
flow through the sewer lines, up to as much as 50% more than
currently allowed. Treatment and disposal of this
wastewater will have to comply with applicable waste
disposal regulations to ensure proper treatment.
Accordingly, there is a demonstrable likelihood that the
relationship between the treatment plant and the sewer lines
will substantially affect the values protected by Criteria
l(B) (waste disposal) and 9(A) (impact of growth).

The Board therefore concludes that the proposed upgrade
consists of improvements constructed for a municipal purpose
on tracts of land of approximately 37 acres. Consequently,
an Act 250 permit is required prior to commencing construction
on the proposed upgrade.

B. Substantial Change to a Pre-existing Development

10 V.S.A. S 6081(b) exempts pre-existing developments
unless there has been or is planned a substantial change to
them. In determining whether a development built before
June 1, 1970 is l'pre-existing, *I the Board analyzes whether,
if the entire development were built today, it would meet
the jurisdictional prerequisites of the definition of
development at 10 V.S.A. S 6001(3) (quoted above). Re: City
of Monteelier, Declaratory Ruling #190 at 5 (June 25, 1987);
Re: Windsor Correctional Facility, Declaratory Ruling #151
at 4 (May 9, 1984).

Board Rule 2(G) defines substantial change as Itany
change in a development or subdivision which map result in
significant impact with respect to any of the criteria
specified in 10 V.S.A. section 6086(a)(l) through (a)(lO)."
(Emphasis added.) The validity of Rule 2(G) has been
upheld by the Vermont Supreme Court. In re Orzel, 145 Vt.
355, 360-361 (1985).

In analyzing whether a substantial change is planned,
the Board initially determines whether the proposal involves
a cognizable physical change, and then whether this change
has the potential for significant impact with respect to one
or more of the ten criteria. Re: L.W. Havnes, Declaratory
Ruling #192 at 7 (September 25, 1987). Concerning the
substantial change analysis, the Board has previously
stated:
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In deciding whether Act 250 jurisdiction applies to any
given project, the appropriate consideration is whether
the potential for significant impact is raised. This
consideration does not require an in-depth review of
possible impacts, but simply a determination that
significant impacts may occur. Once jurisdiction is
asserted, the District Commission scrutinizes a
proposed project to determine the actual impacts and
either denies the application or imposes conditions to
mitigate the impacts.

Re: Citv of Montpelier, Declaratory Ruling #190 at 7
(September 6, 1988).

If built today, the Ludlow sewage treatment system,
including all associated sewer lines, would constitute a
development. The plant and sewer lines serve a municipal
purpose. Pursuant to Rule 2(F)(l), the treatment system
involves the approximately 37 acres of land on which the
plant and sewer lines are located. Accordingly, the Ludlow
treatment system is a pre-existing development.

The proposed upgrade to the sewage treatment plant
consists of cognizable physical changes to the plant. For
example, new parts will be added, such as the comminutor and
channel for the headworks and the additional chlorine
contact tank. Further, many parts will be replaced with new
parts which will be physically different from what they
replace. For instance, two new oxidation ditches will be
installed which are significantly larger than the existing
ditches (see finding 3, above).

These changes have the potential for significant
impacts with regard to several Act 250 criteria.
Construction of the planned improvements will add traffic
and noise to the surrounding area and therefore may result
in significant impacts with respect to Criteria 1 (air
pollution), 5 (traffic) and 8 (aesthetics). Further, an
overall effect of the proposed upgrade will be to increase
the capacity of the plant by 50% to 1,050,OOO gallons
average daily flow. This increased capacity is likely to be
used in the future to handle additional hookups to the
existing Ludlow sewer lines. The presence of such capacity
is likely to encourage such hookups and therefore to promote
growth in the areas which the sewer lines serve. If
additional hookups are made, increased sewer line flows
likely will result. _Accordingly, the proposed upgrade may
result in significant impacts with regard to Criteria l(B)
(waste disposal) and 9(A) (impact of growth).
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In view of the conclusion that the proposed upgrade
constitutes a substantial change to a pre-existing
development, an Act 250 permit must be obtained prior to
commencing construction of the upgrade.
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v. ORDER

An Act 250 permit must be obtained prior to commencing
construction of the proposed upgrade to the Village of
Ludlow sewage treatment plant.

Dated at Montpelier, Vermont, this 29th day of
December, 1989.

,j ENVIRONMENTAL BOARDI

> I

!i
;j a:ludlow.dec (wdl)

Leonard U. Wilson,
Acting Chairman'

Ferdinand Bongartz
Samuel Lloyd
Charles Storrow
W. Philip Wagner

Dissenting:

Arthur Gibb
Roger N. Miller

.


