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RE:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Disposal Specialists, Inc. by Declaratory Ruling #209
Douglas Richards, Esq. and
Sheilla C. Files, Esq.
P-0. Box 200
Springfield, VT 05156-0200

On December 23, 1988, the Board ordered Browning-Ferris
Industries, Inc. (BFI) to apply by January 15, 1989 for an
Act 250 permit to continue operating a landfill in Rocking-
ham, Vermont. The Board's order also required BFI to obtain
ziy;rmit by July 1, 1989 or cease operations at the land-

A wholly-owned BFI subsidiary, Disposal Specialists,
Inc.'(DSI)  filed a permit application with the District #2
Environmental Commission on or about January 13, 1989. This
application was to operate a landfill on an approximately
102-acre parcel in Rockingham allegedly owned by DSI.

On February 1, 1989, the District #2 Environmental
Coordinator rejected the application as incomplete because
it did not address all lands required to be included.
Specifically, the application did not include two sets of
lands (the contested parcels) thought by the District
Coordinator to be owned by BFI: (1) another approximately
102-acre parcel which is contiguous to the DSI parcel and
located within the Town of Springfield, and (2) several
non-contiguous parcels located within Rockingham. On
February 15, 1989, DSI filed with the Board a declaratory
ruling request seeking an order requiring the District
Coordinator to accept DSI's application and the District
Commission to convene a hearing on the application.

Acting Environmental Board Chair Jan S. Eastman
convened a prehearing conference on March 1, 1989 in Bellows
Falls, Vermont. The Board subsequently issued a prehearing
conference report indicating that if certain procedures were
followed no evidentiary hearing need be held. Parties were
to submit evidence concerning the issues in this matter
under sworn affidavit. The report also enumerated several
items of information which the Board sought to have
provided.

On March 15, 1989, DSI filed with the Board affidavits
and exhibits, a memorandum of law, and a notice of objec-
tions to the prehearing conference report. DSI objected to
several of the information requests. After negotiation with
Board staff, DSI withdrew some of its objections and submit-
ted an additional affidavit and exhibits on March 17, but
continued to object to some of the information requests
insofar as they applied to BFI.
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After reviewing the evidence and memoranda submitted,
the Board deliberated on this matter on March 22. This
matter is now ready for decision. The following findings of
fact and conclusions of law are based exclusively on the
affidavits and exhibits submitted to the Board.

I. ISSUES IN THE DECLARATORY RULING

The issue before the Board is whether DSI's application
is incomplete because the contested parcels should be
included in its landfill application. The specific legal
issues are:

mentna;lOw%?r'~
pursuant to the definition of "develop-
6001(3)), a single tract of land is

formed by DSI's Rockingham parcel and the contiguous Spring-
field parcel because DSI and the owner of the Springfield
parcel are a "person“ within the meaning of 10 V.S.A.
S 6001(14); and

b. Whether, pursuant to the statutory definition of
"development" and Board Rules 2(A) (2) and 2(F), the contest-
ed parcels are "involved lands."

II.

1.

2.

3.

4.

FINDINGS OF FACT

BFI is a Delaware corporation. It owns no land in the
Towns of Rockingham or Springfield. It is not
registered to do business in Vermont and conducts no
business there.

DSI is a Vermont corporation. It is a wholly-owned
subsidiary of BFI. It owns a 102-acre parcel in
Rockingham on which it proposes to continue operating a
landfill.

DSI owns ten other parcels in Rockingham. One of these
parcels is south of and contiguous to the landfill
parcel. It is located between the landfill parcel and
Route 5. It consists of four acres. It contains the
water supply for the landfill parcel and a house for
use and occupancy by the landfill's general manager.
No other landfill-related uses exist on or are proposed
for this parcel. Landowners adjoining this parcel have
already been notified of the landfill application.

The nine remaining parcels owned by DSI are not contig-
uous to the landfill parcel. They are located east of
the landfill parcel across Route 5, between that route
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5.

6.

3

and the Connecticut River. DSI purchased them because
of allegations that the landfill was affecting the
water supply of the parcels' previous owners. However,
there is no evidence at this time of actual effect on
these water supplies. Further, no uses exist on or are
proposed for these parcels which in any way are related
to the landfill operation.

Browning-Ferris Industries of Vermont, Inc. (BFI of
Vermont) is a Vermont corporation and a wholly-owned
subsidiary of BFI.

BFI of Vermont owns no land in Rockingham. In Spring-
field, BFI of Vermont owns only a 102-acre parcel which
is contiguous to the landfill parcel. BFI of Vermont
purchased this parcel to provide a buffer zone for the
landfill. No uses exist on or are proposed for the
parcel which are in any other way related to the
landfill operation.

III. CONCLUSIONS OF LAW

Board Rule 10(D) authorizes district coordinators to
reject applications for Act 250 permits which are incomplete
in substantial respects. Rule 10(A) requires that "[t]he
record owner(s) of the tract(s) of involved land shall be
the applicant(s) or co-applicant(s). . . .I Rule 10(A) also
requires that applications should "list the name or names of
all persons who have a substantial property interest . . .
in the tract or tracts of involved land by reason of owner-
ship or control . . . .’

These application requirements raise an issue concern-
ing BFI of Vermont's Springfield parcel, which is whether
the Springfield parcel and DSI's landfill parcel constitute
a single tract of land because DSI and BFI of Vermont are
one "person" within the meaning of Act 250. If they do,
then BFI of Vermont will have to sign DSI's landfill
application and the application will have to list the
Springfield parcel as involved land. However, the Board
determines that DSI and BFI of Vermont are not a "person'
within the meaning of Act 250.

The application requirements raise a second issue which
concerns the BFI of Vermont parcel, and DSI's nine
noncontiguous parcels and one contiguous parcel. That issue
is whether these parcels constitute "involved land" which
should be included in the application.
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Board Rule 2(F) provides that "involved land" includes:

(1) The entire tract or tracts of land upon
which the construction of improvements for
commercial or industrial purposes occurs; and

(2) Those portions of any tract or tracts
of land within a radius of five miles owned
or controlled by the same person or persons,
which is incident to the use of the project;
and

(3) Those portions of any tract or tracts
of land within a radius of five miles owned
or controlled by the same person or persons,
which bear some relationship to the land
actually used in the construction of
improvements, such that there is a
demonstrable likelihood that the impact on
the values sought to be protected by Act 250
will be substantially affected by reason of that
relationship.

The Board determines that this definition does not
apply to BFI of Vermont's Springfield parcel or to the nine
noncontiguous DSI parcels in Rockingham. The Springfield
parcel is a separate tract due to different ownership, it is
to remain a buffer zone for the landfill, and it will not be
used in any way for landfill operations. No evidence
exists at this time that the landfill will have any impacts
on the Springfield parcel. Thus the application should not
be deemed incomplete because of the Springfield parcel.
However, if during the application process the District
Commission discovers evidence necessitating the inclusion of
the Rockingham parcel as "involved land" with respect to the
landfill, it has the authority to include the parcel.

Similarly, the nine noncontiguous DSI parcels do not
appear to be "involved land." Although owned by DSI, they
are not the same tract as the landfill parcel and no
landfill-related uses exist on or are proposed for these
nine parcels. Further, no actual impacts of the landfill on
the parcels have yet been identified. Accordingly, the
application should not be deemed incomplete on the basis of
these parcels. Again, however, the Board notes that the
District Commission has the authority to include these
parcels if evidence is submitted showing them to be
"involved." In this regard, the Board is concerned
particularly with potential water monitoring activities or
water impacts on the parcels, since the parcels are between
the landfill and the Connecticut River and therefore could
be downgradient from the landfill. If such activities or
impacts are identified, the nine DSI parcels would be
"involved land' with respect to the landfill application.
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Finally, the contiguous DSI parcel in Rockingham does
appear to be "involved land." Not only is it contiguous, it
is owned by DSI and therefore appears to be part of the same
tract of land as the landfill. Further, it is "incident to
the use" of the landfill because it will provide water
supply to the landfill. Nevertheless, under the
circumstances of this declaratory ruling petition, the Board
will not deem the application incomplete on the basis of
this parcel. DSI, the record owner of the parcel, is
signator to the application. DSI also has represented to
the Board that the landowners adjoining this parcel have
already been notified of the application. In addition, the
District Commission can include the parcel in the
application process on the basis of the evidence submitted
to and conclusions reached by the Board concerning the
parcel. Accordingly, the Board will deem the landfill
application complete and the District Commission will be
instructed to assert jurisdiction over the contiguous DSI
parcel as part of the application process. DSI will be
instructed to submit relevant information concerning this
parcel forthwith to the District Commission.

Since the Board is able to reach a decision without the
submission of the information concerning which DSI has filed
an objection, the Board declines to rule on the objection.
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ORDER

The application submitted by DSI to continue operation
of the Rockingham parcel is deemed complete.

As part of the application process for the landfill,
the District Commission shall take jurisdiction over
Rockingham parcel which is owned by DSI and contiguous
to the landfill parcel.

Concerning the contiguous DSI parcel in Rockingham, DSI
shall submit to the District Commission, within fifteen
days of the date below, that information which is
necessary for proper Act 250 review of those activities
on the parcel related to the landfill operation.

Jurisdiction over this application is returned to the
District #2 Environmental Commission.

Dated at Montpelier, Vermont this 4th day of April, 1989.
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