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VERMONT ENVIRONMENTAL BOARD

//
10 V.S.A. Chapter 151

!I
11;!Re: Charles Christolini by

Gordon C. Gebauer, Jr., Esq. Declaratory Ruling #208
P.O. Box 1505
Burlington, VT 05402-1505

I This decision pertains to a declaratory ruling request
I[ filed by Charles Christolini, through his attorney, Gordon C.

I/ Gebauer'

Jr., on February 9, 1989. The Petitioner agreed that a
hearing would not be necessary and on May 9 submitted a

j,statement of facts and affidavit. In response to a public
!! notice, the Town of Alburg indicated it wished to participate.

:j 1989.
A Chairman's Proposed Decision was issued on September 8,

Oral argument was requested by the Petitioner and a
i!public hearing was convened on November 16, 1989. The only
j/party present was the Petitioner, represented by Attorney
\j Gebauer. The Board recessed the hearing pending submission of
i/ information from the Petitioner regarding an internal roadway.
//This information was filed with the Board on December 4 and has

0 /j been marked Exhibit 8. On March 7, 1990, the Board deliberated
This matter is now ready for decision. This

is based upon the statement of facts and affidavit
and the documents of record.in the

used in reaching this decision
have been marked as Environmental Board Exhibits 1 through 8.

ISSUES IN THE DECLARATORY RULING

The declaratory ruling petition seeks to have the Board
Christolini's property is not subject to Act 250

jurisdiction or any of the requirements of Land Use Permit
in the alternative, that the Health Department

regulations in effect at the time that the permit was issued in
) 1978 should supersede any other environmental regulations
; applicable to the wastewater disposal system on Lot 5B.

II.

1.

FINDINGS OF FACT

Some time in or before September, 1977, TOFR Bayside
Associates (hereinafter referred to as TOFR) created a
nine-lot subdivision on 114 acres of land on MacGregor
Point in Alburg, Vermont. A 26-lot subdivision had
apparently been approved on the property but that project
had been abandoned because of prohibitive costs.

On September 25, 1977, TOFR sold lots 3A and 3B, consisting
of a total of 20.8 acres, to John and Theresa Warden.
On November 15, 1977, TOFR sold lots 4A and 4B, totalling
20.2 acres, in two deeds to Ernest and Claire Young.
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3.

4.

5.

6.

7.

a.

9.

On May 5, 1978, TOFR applied for an Act 250 permit for the
creation of five lots and the construction of 3,650 feet of
road on 114 acres of land on MacGregor Point in Alburg,
Vermont. These five lots consisted of the nine lots as
shown on the plot plan referred to in Finding 1, above.
The application included the lots previously sold to Warden
and Young. Neither the Wardens nor the Youngs signed the
application as co-applicants, although documents submitted
with the application indicated that Lots 3A, 3B, 4A, and 4B
had previously been sold.

I

On June 20, 1978, Land Use Permit #660186 was issued to
TOFR for the creation of five lots and the construction of I
3,650 feet of road.

IOn October 20, 1980, a plot plan for the subdivision, dated
December 17, 1979, was filed in the Land Records of the
Town of Alburg. That plan showed a total of nine lots,
consisting of Lots 1, 2A, 2B, 3A, 3B, 4A, 4B, 5A, and 5B.

In 1984 the Wardens sought a declaratory ruling from the
Board regarding Act 250 jurisdiction over their property
(Lots 3A and 3B). The Board issued Declaratory Ruling #158
which concluded that because Act 250 jurisdiction only
attaches to the lands owned
applicant, the Wardens were
conditions when they bought
for the permit and were not
application.

or controlled by the permit
not subject to the permit
the lots before TOFR applied
co-applicants to the

On October 30! 1987 Charles Christolini purchased Lot 5B
from Max and Betty Ruth Reisch, who had bought the lot from
TOFR on September 18, 1980.

Lot 5B is immediately adjacent to Town Highway AL44 which
provides direct access to the driveway for Lot 5B. This
road existed at the time the project was created. However,
a cover letter submitted with the 1978 application for an
Act 250 permit, stamped approved as Exhibit 6 for
incorporation into the permit by reference, stated that
"this road will be abandoned and reseeded when the new road
is constructed."

Land Use Permit #660186 contains condition #4 pertaining to
the wastewater disposal systems:

The permittee shall have a Registered Professional
Engineer design each wastewater disposal system [with a]
maximum of nine such systems, to be constructed as
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10.

part of the project. Before each of the wastewater
disposal systems is installed, the permittee shall
submit certified plans to the District Environmental
Commission for review according to guidelines based
upon Health Department standards. Upon obtaining
written approval, each system shall be installed
under the supervision of a Registered Professional
Engineer who shall then certify to the District
Commission that the installation conforms to the
approved design.

The Findings of Fact attached to Land Use Permit #660186
contain the following provisions relating to Criterion 1
(water pollution):

1.b.

1.c.

1.d.

1.e.

The current proposal involves the creation
of five parcels of land and 3,650+ feet of
road. Parcel #l is approximately 39 acres
and Parcels 2-5 are slightly in excess of 20
acres each.

Parcel #l will contain deed restrictions which
prohibit further subdivision of the land due
to soil and general terrain conditions which
make the land unsuitable for residential
development.

Parcels #2-5 will contain deed restrictions which
prohibit the creation of lots of less than lO+
acres; the net effect of which is to limit the
overall project density to a maximum of nine
residential units on 114 acres.

Soil tests have been conducted on all five parcels
and Registered Professional Engineer Richard P.
Trudeau has located one wastewater disposal area,
meeting state Health Department standards for
each parcel. As a prerequisite to creating four
additional lO+ acre parcels soil tests must
determine that each new parcel has a wastewater
disposal area that meets state Health Department
standards.

On November 19, 1980, a Certification of Compliance was
issued to TOFR by Ernest Christiansen, Regional Engineer,
Agency of Environmental conservation (AEC) approving the
creation of Lot 5A for a single-family residence and
on-site water supply and subsurface wastewater disposal
systems. The Certification of Compliance specifically
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12.

13.

denied Lot 5B until such time as a mound wastewater
disposal system had been constructed in accordance with an
authorization letter issued that same date by the Regional
Engineer. The mound system approval was valid for one year
from the date of issuance, and stated: "If the approved
modifications have not been completed by this date, plans
must be resubmitted for review accordino to the
reauirements for site modifications in effect at the time
of the request." (Emphasis added.)

The Findings of Fact attached to the Permit contain the
following provisions pertaining to roads under Criterion 5:

5.b.

5.c.

An existing class IV Town Road extends into the
project tract from the easterly boundary and
ends without a cul de sac. The road is a source
of much concern to purchasers of the project due
to the fact that trespassers utilize the road
for access to Lake Champlain. . . . The applicant
would like to construct a new access road into
the project and approach the town to have the Town
road revert to private property to which access
can be controlled. Until such time as the town
road becomes private, the applicant will construct
a cul de sac on project property at the end of the
Town right-of-way so that vehicles do not turn
around on residential lawn. A long range solution
will be worked out in agreement with local officials
who have expressed the opinion that they would be
glad to allow the present town road [to] revert
to private property in return for obtaining the
new access as a town road. . . .

The new road to be constructed by the applicant will
enter the property from the easterly boundary and
traverse lots #2-5 and end with a cul de sac on
lot 1. The road will be approximately 3650 feet
long with a 50 foot right-of-way. . . .

Jurisdiction was asserted over the lots because the
project constitutes t'developmentll  as defined at 10 V.S.A.
§ 6001(3) and Rule 2(A)(6).

III. CONCLUSIONS OF LAW

A. Jurisdiction

In 1977, when this project was created, l'developmentt' was
defined, in pertinent part, as:
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incidental to the sale or lease of land if the road
is to provide access to more than 5 parcels or is
more than 800 feet in length. For the purposes of
determining the length of a road, the length of all
other roads within the tract of land constructed
within any continuous period of 2 years commencing
after the effective date of this rule shall be
included.

:! Rule 2(A)(6) (effective July 21, 1975)

i!i:is a

5

the construction of improvements for a road or roads
to provide access to or within a tract of land

The Petitioner contends that the project of which his lot
part was incorrectly subjected to Act 250 jurisdiction in_ _ _ . . , _

i; 1978. He claims that the project did not fall wltnln tne
ii definition of development in Rule 2(A)(6) because a) the project
!jthat was the subject of the permit consisted of only three lots
:/ instead of the five for which a permit was issued, and b) only

r Ii645 feet of roadway were actually constructed instead of the
11 3,650 feet authorized by the permit. Without either five lots
!I or a road more than 800 feet in length, the Petitioner argues,
ii Act 250 jurisdiction should not have been asserted and the land
/I use permit should have no effect.
;:
ii
1; In order for there to have been jurisdiction over this
/! project, either of two elements must have existed: 1) the
I proposed construction of a road to provide access for more than
/j five lots, or 2) the proposed construction of a road over 800
/j feet in length. In Declaratory Ruling #158, the Board ruled
iithat Lot 3 is not subject to Land Use Permit #660186 because the
iI owners of that lot were not co-applicants to the application.
/The Petitioner has presented evidence in this proceeding to show
that the Youngs' property also should not be subject to the

~,'permit because it was sold to the Youngs prior to the time that
1 TOFR applied for its Act 250 permit. The Board agrees with the
'I Petitioner that if TOFR sold the Youngs Lots 4A and 4B before

1 the application for an Act 250 permit was filed and the Youngs
it'did not sign as co-applicants, a declaratory ruling would likely
i/ conclude that their property is also not subject to Land Use
ii Permit f6G0186 in order to be consistent with Declaratory Ruling
Ii 8158.

However, the question whether a property owner's land
! should be subject to a specific land use permit is different
i,from the question whether Act 250 applies to the land at issue.
1j That is, in-Declaratory Ruling #158, the Board ruled that the
:I Wardens are not bound by the conditions of the permit because

~j! they had not been required to sign the application, and also
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that they did not need to secure approval from the District
Commission for the residential use of the property. Neverthe-
less, 10 V.S.A. § 6081(a) states, and so stated in 1977, that
t'[n,]o person shall sell or offer for sale any interest in any
subdivision located in this state . . . without a permit."
Since the subdivision plan consisted of at least five lots
(actually nine lots are depicted on the plot plan) and construc-
tion of a road over 800 feet in length, Act 250 jurisdiction
over the project was triggered when the project was created.
Thus, TOFR was required to obtain an Act 250 permit before it
sold Lots 3A and 3B to the Wardens or Lots 4A and 4B to the
Youngs. The administrative mistake that was made by not
requiring the Wardens and the Youngs to be co-applicants to the
application does not negate the fact of jurisdiction over the

j
j
Iproperty.

With regard to the length of the road, we find that the
actual length of the road as constructed is not relevant in
determining whether an Act 250 permit should have been required
for this project in 1977. At that time, the plans called for
the construction of 3,650 feet of road through the project. The
application stated that such construction was intended, the road
is shown on the plot plan, and the permit authorizes it. No_

11 amendment was ever requested or issued that changes tne plans.
/I Therefore, any alteration from the approved plans is a violation

I and does not relieve the owner of the lands subject to the

/I
permit from complying with its conditions.

/I
We therefore conclude that a permit was required for this

project because a development was created with at least five
lots and a road 3,650 feet long, and that Lot 5B is bound by the
requirements of the permit.

Applicable Requlations

The Petitioner asserts that if the Board finds that Lot%B
is subject to Land Use Permit #660186, it should rule that any
wastewater disposal system constructed on that lot should comply

/) with the Health Department regulations in effect in 1978 and not
with current regulations for waste disposal systems. He argues

I

that in requiring that any wastewater disposal system on the
lots in the project meet Health Department regulations, the
District Commission was relying on the Health Department
standards then in effect and not on future regulations.

The Board cannot accept the Petitioner's argument because
the Petitioner was clearly on notice that any wastewater
disposal system built on Lot 5B would have to meet the
regulations in effect whenever a design for the system is

/



Charles Christolini
Declaratory Ruling #208
Chairman's Proposed Decision
Page 7

submitted for approval. The right to have a wastewater disposal
system reviewed for compliance with the regulations in effect in
1978 was explicitly denied by the Regional Engineer. On
November 19, 1980, when TOFR applied for approval to subdivide
Lot 5 into Lot A and Lot B, the Regional Engineer denied a
subdivision permit for Lot 5B and instead issued approval to
construct a mound system according to certain conditions and the
then-existing regulations. The mound approval letter contained
a statement that if construction of the mound system was not
completed within one year, plans must be resubmitted for review
in accordance with the regulations "in effect at the time of the
request." The Board believes that there was neither an implicit
nor an explicit expectation raised that the owner of Lot 5B
would not have to meet the regulations in effect at the time the
wastewater disposal system is approved. In light of the notice
given to the owner of Lot 5B in both the Act 250 permit and the
mound approval letter, the Board concludes that the Petitioner
must comply with existing regulations and the requirements of
Land Use Permit #6G0186 regarding any wastewater disposal system
to be constructed on Lot 5B.

IV. ORDER

1.

2.

The Petitioner must comply with the conditions of Land Use
Permit 86~0186.

Any wastewater disposal system constructed on Lot 5B must
comply with the applicable regulations in effect at the
time the design is submitted for approval.

Dated at Montpelier, Vermont this 19th day of March, 1990.

ENVIRONMENTAL BOARD

k-zb&u&P LiJA
Leonard U. Wilson, Acting Chair
Ferdinand Bongartz
Elizabeth Courtney
Samuel Lloyd
Charles Storrow
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