
VERMONT ENVIRONMENTAL BOARD

10 V.S.A. Chapter 151

RE: Town of Rutland by Declaratory Ruling #207
Mark L. Sperry, Esq.
Langrock, Sperry, Parker & Wool
P.O. Drawer 351
Middlebury, VT 05753

This decision pertains to a petition for declaratory
ruling by the Town of Rutland regarding Advisory Opinion
#l-107 issued on November 10, 1988. In the Advisory
Opinion, the District #l Coordinator ruled that an Act 250
permit is required for a new sewer line which the Town of
Rutland plans to build and connect to the City of Rutland
sewage treatment system. Initially, the Town filed an
appeal to the Executive Officer of the Environmental Board
pursuant to Board Rule 3(C). At the Executive Officer's
suggestion, the appeal was converted to a declaratory ruling
petition.

The Petitioner agreed not to have a hearing but to
submit affidavits and a legal brief, which it did on Decem-
ber 30, 1988. On January 25, 1989, the Board heard oral
argument, with Mark Sperry, Esq. appearing on the Petition-
er's behalf. No other parties appeared for oral argument or
have participated in this declaratory ruling proceeding.

Following a review of the evidence and legal brief
submitted, the Board deliberated on January 25 and April
19, 1989. This matter is now ready for decision. The
following findings of fact and conclusions of law are based
exclusively on the affidavits submitted by the Petitioner.

I.

II.

ISSUES, IN THE DECLARATORY RULING

Two issues are before the Board:

a. Whether, pursuant to 10 V.S.A. 5 6001(3) and Board
Rule 2(A), the new sewer line constitutes a
"development."

b. Whether, pursuant to 10 V.S.A. S 6081(b) and Board
Rule 2(A) and (G), the new sewer line construction
constitutes a "substantial change" to a "pre-
existing development."

FINDINGS OF FACT

1. The Town of Rutland and City of Rutland are sepa-
rate municipal entities. The City is entirely
surrounded by the Town.
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2.

3.

4.

5.

6.

7.

8.

The City and the Town executed a sewer agreement
on January 18, 1984. Under this agreement, the
Town has the right to use a portion of the sewage
treatment plant's capacity and to connect sewer
lines to the City's sewage treatment system at
points specified in the agreement.

The Town has three existing sewer lines in that
portion of the Town south of the City. These
sewer lines connect together while still on Town
property and run to a connection point with the
City system at Curtis Avenue on the Town and City
line. The total acreage associated with these
lines is approximately 4.47. One of the existing
lines begins at a sewage pump station near the
Holiday Inn on U.S. Route 7. It currently serves
several nearby businesses.

The Town proposes to construct a new gravity sewer
line from the pump station on Route 7 to a con-
nection point with the City sewer system near
Mussey Brook within the City. The total acreage
involved in constructing the new line will be
approximately 3.10. The new sewer line will be
constructed entirely underground.

No permit applications are pending with the Town
for hook-ups to the new sewer line or to the
existing sewer line connected to the pump station
on Route 7.

In the western part of the Town, an existing Town
sewer line for the Flory Heights development
includes approximately .81 acres.

The City sewer system is a secondary treatment
system which includes a treatment plant. The
treatment plant operates under a National Pollu-
tant Discharge Elimination System (NPDES) permit
issued pursuant to the Federal Water Pollution
Control Act, 33 U.S.C. S 1251 et seq., and the
Vermont Water Pollution Control Law, 10 V.S.A.
Chapter 47. This permit specifies limitations on
the amount of pollutants which the plant can
discharge into water. The new sewer line con-
struction will not affect these limitations.

The new sewer line will not affect the capacity of
the City's treatment system because the Town's
portion of this capacity is limited by the City
and Town sewer agreement.
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9.

10.

11;

12.

13.

14.

The businesses currently using the existing sewer
line running out of the pump station on Route 7
will switch to using the new sewer line. The City
will abandon the pump station. The flows from
these businesses are and will be within the Town's
allotted share of the City treatment plant's
capacity.

The Town did not have any plans for the new sewer
line at the time it constructed the existing sewer
lines. The Town does not have any other plans for
expansion or extension of the existing Town sewer
lines or of the new sewer line after it is con-
structed.

The new sewer line will be available for hook-up
by future development in the area near the pump
station on Route 7.

The potential environmental impacts of the
connection of the new sewer line to the City
system are in the areas of water and sewage
disposal due to the operation of the sewer lines,
and of noise, traffic, dust and impact on munici-
pal services resulting from construction of the
connection. The operation-related impacts do not
appear potentially significant because the City
and Town sewer agreement limits the amount of
sewage the Town can put into the City system, and
because the City system is governed by the NPDES
permit. The record does not disclose whether the
construction-related impacts are potentially
significant. However, these impacts will occur as
a result of the installation of the new sewer line
and not as a result of the new line's relationship
to the City sewage system, nor will they be
affected by that relationship.

In Advisory Opinion #l-107, the District Coordina-
tor concluded that the entire City sewage
treatment system was "involved land" with respect
to the proposed Town sewer line. This conclusion
meant that the new sewer line would be considered
to involve over ten acres of land.

Prior to June 1, 1970, the Town's sewer lines
existed and included less than 10 acres of land.
However, the project would have exceeded ten acres
if the acreage of the City sewer system were
added.
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III. CONCLUSIONS OF LAW

The Board must examine the two issues before it
regarding the new sewer line: (a) whether the new sewer line
is a "development" and (b) whether the new sewer line is a
"substantial change" to a "pre-existing development."

A. "Development"

Act 250 prohibits commencement of development without a
land use permit. 10 V.S.A. $ 6081(a). In relevant part,
"development" is defined as:

the construction of improvements on a tract of
land involving more than 10 acres which is to be
used for municipal or state purposes. In
computing the amount of land involved, land shall
be included which is incident to the use such as
lawns, parking areas, roadways, leaching fields
and accessory buildings.

10 V.S.A. S 6001(3). Similar to this provision, the Board
has promulgated Rule 2(A)(4), which contains nearly
identical language, but interprets the statutory definition
as applying to county as well as state or municipal develop-
ment.

Important in determining whether the project meets the
definition of development is whether there are ten acres of
"involved land." Board Rule 2(F) defines "involved land" to
include:

(1) The entire tract or tracts of land upon
which the construction of improvements for
commercial or industrial purposes occurs;
and

(2) Those portions of any tract or tracts
of land within a radius of five miles owned
or controlled by the same person or persons,
which are incident to the use of the pro-
ject; and

(3) Those portions of any tract or tracts
of land within a radius of five miles owned
or controlled by the same person or persons,
which bear some relationship to the land
actually used in the construction of im-
provements, such that there is a demonstra-
ble likelihood that the impact on the values
sought to be protected by Act 250 will be
substantially affected by reason of that
relationship.
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The Board therefore must examine the proposed sewer
line in light of each of the three parts of this definition.
With regard to Rule 2(F) (l), the Board concludes that the
tract or tracts of land on which the construction of
improvements will occur is the 3.10 acre tract associated
with the new line. No improvements to any other tracts are
alleged on the record.

Concerning Rule 2(F) (3), the Board concludes that the
relationship of the sewer line to the City sewage system
does not appear likely to substantially affect any of the
impacts that the proposed sewer line will have under the ten
Act 250 criteria. The amount the Town discharges into the
City system will not change because that discharge is
limited by a written agreement between the City and the
Town.
permit.

The City system also is governed by a discharge
No other potential effects of the relationship

between the proposed sewer line and the City sewage system
have been identified.

With respect to Rule 2(F)(2), the Board concludes that
the lands which are "incident to the use" of the proposed
sewer line are the 4.47 acres associated with the remainder
of that portion of the Town sewer system located south of
the City. These sewer lines will be connected to the
proposed line and are owned by the Town.

The Board also concludes that the City sewer lines are
not incident to the use of the new sewer line. In prior
Board decisions on "involved land" with regard to state,
county or municipal projects, the Board has looked only to
land on which construction of improvements will occur, or
which will be otherwise changed or physically altered
because of a proposed project. Re: City of Montpelier,
Declaratory Ruling #190 at 6 (September 6, 1985); Re: Agency
W i n d s o r  C o r r e c t i o n a l  F a c i l i t y ,of Administration,
Declaratory Ruling #151 at 2, 3 (May 9, 1984); Re: City of
Rutland, Declaratory Ruling 146 at 4 (February 8, 1984); Re:
City of Burlington, Resource Recovery Project, Declaratory
Ruling #125 at 3, 4 (March 11, 1981). In Resource Recovery
the Board ruled that a landfill was "incident to the use" 0;
a resource recovery facility in part because physical
improvements had to be made to the landfill in order to
allow disposal there of ash from the facility. Id.-

Consistent with Resource Recovery the Board rules that
land is not "incident to the use" of a'state, county or
municipal project unless it will somehow be changed because
of the project. The Board believes this result is necessary
because government entities often own a great deal of land
which could be considered "incident to the use" under a
broader interpretation of that phrase, leading to
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unmanageable extensions of Board jurisdiction. For example,
in the case of improvements to part of a highway, the term
"involved land" could be construed to include all highways
in the State of Vermont within a five-mile radius of the
construction because these are all, in effect, "incident to
the use" of the highway to be constructed.

Applying this rule to the proposed sewer line, the City
sewage system cannot be considered "incident to the use."
No changes will occur to the City system as a result of the
proposed sewer line. The City-Town sewage agreement limits
the amount of sewage which the Town can discharge into the
City system, and the proposed sewer line does not affect
this limit. In addition, the NPDES permit for the City
system places limits on the discharge from the City system
which the proposed sewer
earlier stated, no other
have been identified.

B. "Substantial Change"

10 V.S.A. 5 6081(b)
unless there has been or

line also will not change, A S

possible effects on the City system

to a "Pre-Existing Development'

exempts "pre-existing developments"
is planned a "substantial change'

to them. For jurisdiction to attach because of such a
change, there must be a "pre-existing development" in the
first place.

To be a 'pre-existing development,' a development must
meet all the prerequisites of Act 250's definition of
development at 10 V.S.A. $ 6001(3), except that construction
of it must have commenced by June 1, 1970 and have been
completed by March 1, 1971. 10 V.S.A. 5 6081(b). These
prerequisites include the involvement of at least ten acres
of land in the development. The Town's sewer system existed
but did not amount to ten acres before June 1, 1970. If the
City system were added to the Town sewer lines, it could be
said to have exceeded the acreage threshold at that time.
However, the Board has ruled above that the City system is
not "involved land' with respect to the Town sewer lines.
Accordingly, the acreage of the City system is not counted,
and the Town sewer lines are not a 'pre-existing
development" within the meaning of Act 250.
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IV. ORDER

On the basis of the foregoing, Act 250 jurisdiction
does not exist over the proposed Town of Rutland sewer line.

Dated at Montpelier, Vermont this 5th day of May, 1989.

ENVIRONMENTAL BOARD

BY:

DR 207 (7)

W. Phillip Wagner
Jan S. Eastman
Elizabeth Courtney
Ferdinand Bongartz
Lawrence H. Bruce, Jr.
Roger N. Miller


