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I. SUMMARY OF PROCEEDINGS

and
the

On June 3, 1988, John Mitchell General Contractor, Inc.
Lucretia Beaudry (the Petitioners) filed an appeal with
Executive Officer of the Environmental Board from

AA

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Findings of Fact,
Conclusions of Law
and Order
Declaratory Ruling

#203

Revised Advisory Opinion No. 2-36 issued on May 6, 1988 by
the Assistant District #2 Coordinator. Upon request of the
Petitioners, the appeal was treated as a petition for a
declaratory ruling by the Board. The Petitioners assert
that the Assistant District Coordinator erred in finding Act
250 jurisdiction over a three-lot subdivision located in
Westminster, Vermont by attributing to Petitioner John
Mitchell General Contractor, Inc. (Mitchell, Inc.) a six-lot
subdivision located in Rockingham, Vermont. Initially, the
Petitioners contested only the attribution of the six-lot
subdivision and did not contest that Mitchell, Inc. owns or
controls the three-lot Westminster subdivision and another
three-lot subdivision located in Rockingham which was
included as part of the Assistant District Coordinator's
basis for asserting jurisdiction. The Petitioners indicated
subsequently that they do contest the attribution of the
three-lot Westminister subdivision to Mitchell, Inc.

On September 7, 1988, Chairman Leonard U. Wilson
convened a prehearing conference in this matter in Windsor,
Vermont, with the Petitioners and no other parties in
attendance. At this conference, the Petitioners agreed to
submit written evidence to the Board and to allow the Board
to determine whether a hearing on this matter is necessary.
If the Board were to deem an evidentiary hearing unneces-
sary, the Petitioners agreed that the Board would issue a
proposed decision and then allow opportunity for written
comments and oral argument.

On September 22, 1988, the Petitioners filed written
evidence and legal briefs with the Board. On February 8,
1989, after reviewing the information filed, the Board
determined that an evidentiary hearing was needed. An
administrative hearing panel of the Board held a hearing on
March 1, 1989, Chairman Leonard U. Wilson presiding. The
only parties participating were the Petitioners by Lawrence
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G. Slason, Esq. After taking testimony, the hearing was
recessed pending preparation of a proposed decision. The
proposed decision was sent to the parties on April 29, 1989,
and the parties were provided an opportunity to file written
objections and to present oral argument before the Board.
On April 27, 1989, the Petitioners submitted a request for
oral argument. The Petitioners also submitted a response to
the proposed decision on May 15. The Board convened a
public hearing in Berlin on May 17. The Board deliberated
concerning this matter on June 1 and June 13, 1989. On June
13, following a review of the proposed decision and the
evidence and arguments presented in the case, the Board
declared the record complete and adjourned the hearing.
This matter is now ready for decision. The following
findings of fact and conclusions of law are based exclusive-
ly on-the record developed at the hearing.

II. ISSUES IN THE DECLARATORY RULING

The central issue in this petition is whether a six-lot
subdivision in Rockingham should be counted in addition to a
three-lot subdivision in that town for purposes of determin-
ing jurisdiction over Mitchell, Inc.'s three-lot subdivision
in Westminster. To determine this, the Board must decide
whether, pursuant to the definitions of "subdivision" and
"person," the Westminister and six-lot Rockingham subdi-
visions should be attributed to Mitchell, Inc. As a prelim-
inary matter, the Board must also determine whether the
definitions of "subdivision" and "person" to be applied are
those in existence before the amendment of these definitions
on July 1, 1987, or after this amendment.

III. FINDINGS OF FACT

1.

2.

John Mitchell is the president and sole shareholder of
Mitchell_, Inc. and therefore controls Mitchell, Inc.

During the spring of 1987, Lucretia Beaudry contacted
Mr. Mitchell concerning property Ms. Beaudry intended
to purchase on Route 121 in Rockingham and subdivide
("the Route 121 parcel"). Ms. Beaudry offered Mr.
Mitchell the opportunity to construct residential
houses on this parcel, to perform grading activities on
lots to be created from the parcel, and to negotiate
contracts with prospective lot owners for such grading
and construction. Mr. Mitchell agreed to this
arrangement.
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3.

4.

5.

6.

7.

During May 1987, Ms. Beaudry concluded four purchase
and sale agreements for lots on the Route 121 parcel.
Each agreement concerned the purchase of one lot. The
first three agreements contained covenants that Mr.
Mitchell would build a home for the purchasers on the
lot and that the agreement was subject to negotiation
on home price by Mr. Mitchell and the purchasers.
These agreements were dated as follows: May 6 (with
Bernard and Elaine Moss), May 10 (with Robert and Susan
Lockerby), and May 10 (with Randy Willard). In addi-
tion, the fourth agreement, concluded on May 12 with
Brian Dalton and Vicki Stearns, was "contingent on
buyer and contractor John Mitchell reaching written
contract agreement within 30 days."

None of the purchase and sale agreements constituted
conveyances of land. Each agreement was subject to
Ms. Beaudry's purchasing the Route 121 parcel and
obtaining all necessary permits for subdivision of this
parcel. The closing dates for each of the lots subject
to the agreements were: October 27, 1987 (Willard);
October 28, 1987 (Lockerby and Dalton/Stearns), and
November 4, 1987 (Moss).

On May 22, 1987, Brony and Marion G. Budzik conveyed to
Ms. Beaudry the Route 121 parcel.

On June 10, 1987, the Rockingham Planning Commission
conducted a sketch plan review of a six-lot subdivision
proposed by Ms. Beaudry for the Route 121 parcel.
During the review, Mr. Mitchell answered questions
concerning the subdivision from the Planning Commission
and members of the public, addressing sewage disposal,
landscaping, house design, purchase price, and pro-
vision of drinking water. At this and subsequent
Planning Commission meetings, Mr. Mitchell represented
Ms. Beaudry's interest in the Route 121 parcel. Ms.
Beaudry also attended this meeting.

On August 12, 1987, the Planning Commission held a
public hearing on a preliminary plat for the six-lot
subdivision on the Route 121 parcel proposed by Ms.
Beaudry. Mr. Mitchell spoke expressly on Ms. Beaudry's
behalf at this hearing on several issues, including
explaining why cluster planning was not done and why an
Act 250 permit was not necessary for the subdivision.
Ms. Beaudry did not attend this meeting, but Frank and
Sandra Beaudry, relatives of Ms. Beaudry, were in
attendance.
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9.

10.

11.

12.

13.

On July 14, 1987, Mitchell, Inc. received a subdivision
permit pursuant to the Vermont Environmental Protection
Rules for a four-lot subdivision on Ski Bowl Road in
Rockingham. This subdivision was later revised to
include only three lots.

During August 1987, the purchase and sale agreements
negotiated in May were revised to delete the require-
ment that individual lot owners at the six-lot subdivi-
sion contract with Mitchell, Inc. for construction of
the homes at the subdivision. However, Mr. Mitchell or
Mitchell, Inc. in fact constructed all existing homes
on the Route 121 parcel and received payment for this
construction.

On August 19, 1987, Ms. Beaudry concluded a purchase
and sale agreement with Ronald and Sandra Clark for one
lot of the six-lot subdivision on the Route 121 parcel.
This agreement did not contain any covenants or agree-
ments with respect to Mr. Mitchell or Mitchell, Inc.
The sale of this lot to the Clarks closed on October
21, 1987.

On September 23, 1987, the Planning Commission approved
a final plat for the proposed six-lot Rockingham
subdivision at a public hearing. Mr. Mitchell tes-
tified at this meeting concerning the subdivision's
septic system and lot shape. Lucretia, Frank and
Sandra Beaudry attended and testified at the meeting.

Ms. Beaudry currently owns the sixth lot in the subdi-
vision on Route 121.

In late November 1987, Mr. Mitchell proposed to Sue
Aldrich a three-lot subdivision of land owned by
Aldrich on Hartley Hill Road in Westminster. On
November 23, 1987, Mr. Mitchell and Ms. Aldrich con-
cluded a "contract of sale of real estate" concerning
this property with Mr. Mitchell as buyer. This con-
tract gave Mr. Mitchell a variety of powers, including
the right to market the property prior to closing and
to request individual deeds conveying portions of the
property directly from Ms. Aldrich to buyers whom Mr.
Mitchell would name. Mr. Mitchell organized a group of
persons to purchase the property. On December 12,
1987, a modified survey of the Aldrich property oc-
curred. The survey was made at Mr. Mitchell's behest
and he paid for it. The purpose of the survey was to
determine how to divide the property among the purchas-
ing group. The property was subdivided into three
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14.

IV.

lots, with one lot being sold to Steven T. and Nancy M.
Bellwood and the other two to Mr. Mitchell and Alan
Vicari as co-owners. Accordingly, Mr. Mitchell ex-
ercised control over the Aldrich property resulting in
its subdivision.

All of the lots in the Westminster subdivision and the
two Rockingham subdivisions are within the geographic
jurisdiction of the District #2 Environmental
Commission. T-he Westminster subdivision is less than
five miles from the Rockingham subdivisions.

CONCLUSIONS OF LAW

Act 250 prohibits the commencement of construction on,
or sale or offer for sale of an interest in, a subdivision
without obtaining a land use permit. 10 V.S.A. S 6081(a).
The Act specifically defines the term "subdivision." The
legislature amended the definition of subdivision effective
July 1, 1987, and this definition now provides:

"Subdivision" means a tract or tracts of land,
owned or controlled by a person, which the person
has partitioned or divided for the purpose of
resale into 10 or more lots within a radius of
five miles of any point on any lot, or within the
jurisdictional area of the same district commis-
sion, within any continuous period of five years.
In determining the number of lots, a lot shall be
counted if any portion is within five miles or
within the jurisdictional area of the same dis-
trict commission.

10 V.S.A. 5 6001(19) (emphasis added). The amendment
changed the definition by adding the provision that lots
could be counted towards~the  ten-lot threshold if they are
within the geographic jurisdiction of a district commission,
and by reducing the time period in which lots could be
counted from ten to five years.

In addition, the 1987 amendment revised the definition
of "person,'* which provides:

"Person":
(i) shall mean an individual, partnership, corpora-

tion, association, unincorporated organization, trust
or other legal or commercial entity, including a joint
venture or affiliated ownership:
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(ii) means a municipality or state agency;
(iii) includes individuals and entities affiliated

with each other for profit, consideration, or any other
beneficial interest derived from the partition or
division of land. . . .

10 V.S.A. S 6001(14) (A) (emphasis added). The 1987
amendment added the provision that "person" includes those
affiliated for profit or other interest derived from
partitioning or dividing land.

Because the events involved in this declaratory ruling
occurred before and after July 1, 1987, the Board must
decide first whether the amended definitions of
"subdivision" and "person" apply in this case, and second
whether the facts of this case meet the applicable
definition of subdivision.

A. Applicability of the 1987 Amendments

The Board concludes that the applicable definitions of
"subdivision" and "person" in this case are those in effect
after July 1, 1987. This case concerns a three-lot subdivi-
sion in Westminster which was proposed after the effective
date of the amendment. One question here is whether six
previously created lots should be counted in determining
that an Act 250 permit is or is not required for the West-
minster subdivision.

The 1987 amendment used the phrase "within any continu-
ous period of five years" without limiting this period to
after 1987. Thus, it is clear that the amendment was
intended to be retroactively applied. Further, in Re:
Marble Realty, Inc., Declaratory Ruling 194 (Octobeg,
1987), the Board determined that the 1987 amendment is
applicable "when a 'person' offers for sale ten- or more lots
within the past five years within a five mile radius or
within the jurisdictional area of a district commission."
Id. at 4.-

Marble Realty also addressed the question of which
lots should be counted within the prescribed five-year
period. Concerning lots within the geographic subdivision
of a district commission and more than five miles from each
other, the Board ruled that lots would be counted for
purposes of determining jurisdiction even if they were
created prior to July 1, 1987, unless the lots had been
conveyed prior to that date. Id. This ruling was based on
the implementation section of H.383, the bill which became
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the 1987 amendments to Act 250. This section stated that
lots which were conveyed prior to the amendment's effective
date would be excluded from counting lots for purposes of
evaluating jurisdiction, and that lots which were not
conveyed as of July 1, 1987 would not be excluded.

The reasoning of Marble Realty applies here despite
factual differences. In that case, the lots were within the
geographic jurisdiction of a district commission but more
than five miles from each other. Here, the Westminster lots
are less than five miles from the six Rockingham lots.
However, like the Marble Realty lots, the six Rockingham
lots were not conveyed before H.383 came into effect.
Although purchase and sale agreements for four of these lots
were concluded prior to July 1987, the lots were not con-
veyed at that time but were conveyed along with a fifth lot
to their respective purchasers at various closing dates
during the fall of 1987.

Accordingly, the Board will apply to this case the
_amended definition of "subdivision." The Board will also

apply the amended definition of "person," because the
amended "subdivision" definition uses the word "person,*' and
therefore the legislature must be presumed to have the new
definition of *'person" in mind when revising the definition
of 'subdivision."

B. Jurisdiction over the Westminster Subdivision

The Board concludes that Act 250 does not require the
Petitioners to obtain a land use permit for the Westminster
subdivision. The definition of "subdivision" has six
elements. To be a subdivision, there must be:

(a)

(b)

(cl

(d)

k)

(f)

a tract or tracts of land

owned or controlled by a person,

which the person has partitioned or divided for
the purpose of resale,

into ten or more lots,

within a radius of five miles of any point on any
lot, or within the jurisdictional area of a
district commission,

within any continuous period of five years.
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The only elements in dispute here are: (b), ownership
or control by a "person", and (e), ten or more lots.
Further, it is not contested that the disputed elements
apply to the three-lot Rockingham subdivision. The appli-
cability of these elements is only disputed with respect to
the six-lot Rockingham subdivision and the three-lot
Westminster subdivision.

The Board examines the two contested subdivisions in
turn. With regard to the Route 121 parcel, Mr. Mitchell
does not appear to be a "person" as that term is defined
under Act 250. The applicability of the definition of
"person" to Mr. Mitchell is a close question, but the Board
determines that the record in this case does not allow the
Board to find that Mr. Mitchell fits this definition. As
earlier stated, the term "person" includes those affiliated
with each other for profit, consideration or any other
beneficial interest "derived from the partition or division
of land." 10 V.S.A. § 6001 (14) (A) (iii). Mr. Mitchell was
affiliated with Ms. Beaudry for profit, but this profit was
to be derived from the performance of construction and
grading services, not from the division of land into lots.
Mr. Mitchell and Ms. Beaudry had an agreement whereby
Mr. Mitchell would negotiate with lot purchasers concerning
home construction and lot grading and would provide all
construction and grading services. In return for this,
Mr. Mitchell was to receive remuneration from the lot
purchasers. Accordingly, Mr. Mitchell is not a "person"
insofar as the Route 121 parcel is concerned, and the six
lots on that parcel are not attributed to him.

With respect to the Westminster parcel, Mr. Mitchell
does appear to be a person whose control over the parcel
resulted in subdivision. Mr. Mitchell and Ms. Aldrich, the
parcel's then-owner, executed a contract for the sale of
real estate concerning the parcel which gave Mr. Mitchell as
buyer a high degree of control. For example, it gave Mr.
Mitchell the right to market the parcel before closing and
to request that Ms. Aldrich convey portions of the parcel to
individuals whom Mr. Mitchell named. Like any contract to
sell real property, it gave Mr. Mitchell the right to compel
conveyance of the parcel as long as he performed his part of
the bargain. The Board has previously ruled that purchase
and sale agreements regarding real property provide the
purchaser with sufficient control over the property to give
rise to Act 250 jurisdiction. Re: Eastland, Inc.,
Declaratory Ruling 177 at 5 (June 18, 1987). Further, it
was Mr. Mitchell who caused the survey of the parcel, which
was done to determine how to divide it.
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For these reasons, only six lots should be attributed
to Mitchell and Mitchell, Inc. in determining jurisdiction:
three lots apiece from the Westminster subdivision and the
other Rockingham subdivision. Consequently, the definition
of "subdivision" is not met, and an Act 250 permit is not
required for the three-lot subdivision in Westminster.
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v. ORDER

On the basis of the foregoing, an Act 250 permit is not
required for the three-lot Westminster subdivision proposed
by Ms. Aldrich and Mr. Mitchell or Mitchell, Inc.

Dated at Montpelier, Vermont this 30th day of June,
1989.

BY:

ENVIRONMENTAL BOARD

LIEU&
Leonard U. Wilson, Chairman

Members in favor:
Jan. S. Eastman
Ferdinand Bongartz
Arthur Gibb
Roger N. Miller
W. Philip Wagner

Members dissenting:
Leonard U. Wilson, Chairman
Samuel Lloyd
Lawrence H. Bruce, Jr.
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