
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

RE: Hugh Sparks Declaratory Ruling #195
c/o Thomas M. French, Esq.
P.O. Box 492
Brattleboro, VT 05301

On July 13, 1987 a petition for a declaratory ruling
was filed with the Environmental Board by Ellen and Don
Darrow, through their attorney, Raymond Perra, concerning
whether Act 250 applies to the so-called Hugh Sparks gravel
pit in the Town of Newfane, Vermont. The Darrows requested
that the Board affirm the Assistant Coordinator's Advisor-l
Opinion 2-'31 issued on July 1, 1987. In this opinion, the
Coordinator concluded that the Sparks gravel extraction
operation has significantly exceeded the historic extraction
rates and that an Act 250 permit is required for the
"substantial change" which has taken place. The Petitioners
also requested that the Board seek a temporary injunction
preventing further extraction during the pendancy of the
Declaratory Ruling process.

A prehearing conference in this matter was held on
September 1, 1987 with Acting Chair Jan S. Eastman
presiding. After the prehearing conference, the Acting
Chair issued a preliminary ruling on party status with the
following adjoining property owners admitted as parties:
Ellen and Dan Darrow, Richard Foye, Christopher, Nell and
Robert Lasch, and Roger Sparks.

On September 8, 1987 the Board notified the parties of
its intention to use an Administrative Hearing Panel to take
evidence in this proceeding and prepare a proposed decision
pursuant to Board Rule 41. No party objected to this
procedure.

On September 15, 1987 the Board received a Motion to
Dismiss from Hugh M. Sparks through his attorney Thomas M.
French. Mr. Sparks argues: 1) that the gravel pit is not a
development as defined by Act 250 because no construction of
improvements has taken place; 2) that the Assistant District
Coordinator who issued the Advisory Opinion on which this
Petition is based does not have the authority to issue
Advisory Opinions; and 3) that Mr. Sparks is being denied
equal protection of the law because Act 250 applies the
"substantial change" rule only to gravel pits and not to
other commercial enterprises. In support of the first
contention, Mr. Sparks submitted several affidavits verify-
ing that no improvements to the gravel pit have been made.
On September 21, 1987, Hugh Sparks submitted an objection to
Richard Foye's admission as a party as an adjoining property
owner.
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The public hearing was convened in Newfane, Vermont, on
October 8, 1987, before an Administrative Hearing Panel with
Jan S. Eastman presiding. The following parties *
participated in the hearing with no further objection by any
party:

Hugh Sparks by Thomas M. French, Esq.
Petitioners Ellen and Dan Darrow by Raymond P. Perra,

Esq. and Lucy McVitty, Esq.
Richard Foye, Christopher, Nell and Richard Lasch, and

Roger Sparks by Raymond S. Perra, Esq. and Lucy McVitty,
Esq.

The Town of Newfane and Newfane Planning Commission by
Richard Gale, Esq.

The hearing was recessed on October 8, 1987 pending the
preparation of the proposed decision, opportunity for oral
argument before the Board, a review of the record, and
deliberation by the full Board. Oral argument was heard by
the Board on February 16, 1988. The record was deemed
complete on February 24, 1988, and the case is now ready for
decision. The following findings of fact and conclusions of
law are based on the record developed at the hearing. To
the extent that the Board agreed with and found necessary
findings proposed by the parties, those findings have been
incorporated herein, otherwise, said requests to find are
denied.

I. ISSUES IN THE DECLARATORY RULING REQUEST

The substantive issue to be decided is whether the
gravel pit on the Auger Hole Road in South Newfane, owned by
Pauline Blood and leased and operated by Hugh Sparks, is
subject to the jurisdiction of Act 250. An Advisory Opinion
was issued by the Assistant District Coordinator that
concluded that there has been a substantial change in the
operation of the gravel pit since 1970 and that an Act 250
permit is-therefore required. The Petitioners and the Town
agree with the Advisory Opinion. Mr. Sparks' position is
that there has not been a substantial change in the opera-
tion of the pit and that a great deal of the information on
which the Advisory Opinion was based is incorrect.

The temporary injunction request was not raised during
the pendancy qf the proceedings as activity at the pit was
discontinued in July of 1987.
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Mr. Sparks also argues:

1. That this gravel pit is not a development as
defined in 10 V.S.A. S 6001(3) or in any other part of Act
250 in that no improvements for commercial or industrial
purposes have been constructed on this land since the
enactment of Act 250 to the present time.

2. That this Petition was brought without legal
authority in that the opinion upon which the Petition is
based was rendered by an Assistant District Coordinator who
does not have the authority to commence the invoking of the
appellate process described in Rule 3 of the Environmental
Board Rules.

3. That the operator of this gravel pit is being
denied the equal protection of laws under the Fourteenth
Amendment to the Constitution of the United States of
America in that the Environmental Board, a State Agency, has
been applying the "substantial change" requirement only to
commercial gravel pits and not to other pre-existing commer-
cial enterprises which have expanded since 1970 in excess of
10% and which adversely affect the criteria set forth in Act
250.

II.

1.

2.

3.

FINDINGS OF FACT

Pauline Blood and Ernest White are the owners of a 17.2
acre tract of land located east of Auger Hole Road in
Newfane, Vermont. A gravel pit which is currently
leased to Hugh Sparks exists on this property. Gravel
extraction operations were started on this property
sometime in the 192Os, at which time an access road was
constructed from Auger Hole Road into the pit area.
It appears that this first pit was located in an open
meadow. Since that time the pit has been moved and is
now located north of the original pit access road to
the east of the Blood residence. The access road has
also been extended into the new area of extraction.

Little evidence exists regarding the nature of the
gravel extraction operations on this property or the
amount of gravel extracted from the 1920s to the early
1960s. However, prior to the 196Os, the area of
extraction was relatively small with only a 10 foot
high bank of gravel exposed.

There is also little evidence about the extent of this
gravel operation during the 1960s and the early part of
the 1970s. During these years, the pit was only
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operated intermittently. In some years a small porta-
ble crusher was brought into the pit for no more than
two weeks at a time either in the spring or fall to
crush a stockpile of gravel for the year. Other years
there was no crusher on site and little if any gravel
was removed from the pit.

In 19'77, the Town of Dover began removing gravel from
the pit.

Town records indicate extraction rates from the Blood
pit as follows:

1977 9,560 cubic yards
1978 8,530 ' I,
1979 2,007 11 11
1980 1,112 lU II
1981 4,020 ' II
1982 0 " 11
1983 755 I# (1
1984 0 " 11
1985 0 " 1,

1986 0 " II
1987 5,050 ll I‘

No crusher was used in the pit from 1981 through 1986.
During those years, there was little or no activity in
the pit, and practically no extraction took place
between August of 1983 and the spring of 1987.

In 1987, activities in the pit increased significantly.
A gravel crusher was brought into the pit in the middle
of May, and it remained for five weeks until June 22,
1987. While the crusher was in the pit it ran continu-
ously every weekday from 7:00 a.m. to 5:00 p.m. On
some days it was started at 6:45 a.m.

The crusher produced hills of crushed gravel which were
trucked out of the pit over the summer. On the average,
loaded gravel trucks left the pit at the rate of about
seven per hour during periods of heavy hauling. On
these days, approximately 600 cubic yards were removed
from the pit. In addition to trucks from the Town of
Dover, the following other trucks were observed leaving
the pit: Hugh Sparks', MacDonald Corporation's, Town
of Wilmington's, Town of Whitingham's, Wilson and
Lawrence's of Grafton, and Collier Brothers' of
Westminster and West Wardsboro. There is no specific
evidence available regarding the total number of yards
of material that was removed from the site during 1987.

The size of the exposed area of the pit has increased
significantly over the years. From aerial photography
in 1961, there was no visible evidence of a gravel pit
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9.

10.

III.

1.

in its current location. By 1974, a pit of about two
acres in size is visible on the site of the current
pit. The 1980 photograph shows the pit not
significantly larger than it was in 1974. By 1987, the
open pit area was approximately five acres in size.

During the operation of the pit in 1987, the neighbors
experienced effects from that pit that were signifi-
cantly in excess of effects experienced in previous
years. Some of these increased effects were the
following:

a.

b.

C .

d.

e.

f.

Noise was increased by the additional days of
operation of the crusher and by the increased
number and size of the trucks hauling from the pit.

Air pollution was increased from the increase in
the number of trucks hauling from the pit and by
the additional dust generated on both the access
road and Auger Hole Road.

Runoff has increased significantly, which has
caused significant sand erosion and deposition on a
neighbor's property.

Expansion of the pit has encroached upon and
threatened two springs which supply nearby resi-
dences.

Increased truck traffic on Town roads have added to
the wear and deterioration of the roads' surface,
thereby increasing the Town's maintenance costs.

The presence of an expanded gravel operation in
this rural residential area and the increased
burden of trucks traveling in-the area has had a
significant effect on the overall aesthetics of
this portion'of the Town of Newfane.

The Town of Newfane has enacted permanent zoning
regulations, but has not adopted permanent subdivision
regulations.

CONCLUSIONS OF LAW

Development

As the Board has previously ruled in earlier
declaratory ruling cases, the petitioners have the burden of
establishing that the operation of the gravel pit meets the
definition of "development" in 10 V.S.A. 5 6001 and therefore

I
i
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I

i

j

i

i

j
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requires a permit pursuant to 10 V.S.A. 5 6081(a). Section
6001(3) defines development in pertinent part as "the
construction of improvements for commercial or industrial
purposes on more than one acre of land within, a municipality
which has not adopted permanent zoning and subdivision
bylaws." Under Section 6081(a), a permit is required if a
person initiates development or commences construction on a
development. In Board Rule 2(D), the Environmental Board
has defined construction of improvements in pertinent part

"any physical action on a project site which initiates
development  for any purpose enumerated in Rule 2(A)."

In this case, the Petitioners have established that
this gravel extraction operation constitutes "development"
as defined. There have been significant alterations to the
land, including the construction of an access road, for the
commercial purpose of the sale of gravel, and this activity
is located on more than one acre of land in a municipality
without permanent zoning and subdivision bylaws.

Once the petitioners have established that the project
is a "development," the applicant has the burden of proving
pursuant to 5 6081(b) that this activity commenced prior to
June 1, 1970 and is therefore an exempt pre-existing develop-
ment. In this case, a gravel pit did exist on this tract of
land prior to June of 1970. Mr. Sparks did not produce any
evidence to show at what level this pit operated and at what
level it could therefore continue to operate without a
permit. Without the establishment of a base level of
operation for the pit prior to June 1, 1970, it is
impossible for the Board to determine whether its recent
operation constitutes a "substantial change" to the
pre-existing pit and therefore requires a permit pursuant to
5 6081(b)./l/

Based upon the limited evidence before the Board in
this case, it is the Board's opinion that the level of
gravel extraction that occurred this summer was a
substantial change to this pre-existing pit. However,
because of the limited nature of this evidence it is not
possible for the Board to rule on this matter conclusively.
Had Mr. Sparks not ceased operating the pit this summer and
had he expressed a clear intent to continue operating at
this level, the Board would have attempted to obtain more
information from the operator and owners about past levels

/l/N Substantial change" is defined by Environmental
Board Rule 2(G) as "any change in a development . . . which
may result in significant impact with respect to any of the
criteria specified in 10 V.S.A. S 6086(a) (1) through
(a) (10).
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of operation. Given the current circumstances regarding
this pit, such an investigation is not necessary at this
time.

Consequently, prior to the resumption of any operations
at this gravel pit, Mr. Sparks or any subsequent operator
must obtain a ruling from the District Environmental Coordi-
nator as to whether any future proposed activities would
constitute a substantial change. In order for the Coordina-
tor to make this ruling, Mr. Sparks or any successor must
provide as many details as possible about the levels of
pre-1970 extraction including equipment operated in the pit,
annual volumes of extraction, and the duration of yearly
operations. The Coordinator will compare this data with
proposed levels of activity so that a determination of
whether there will be a substantial change can be made, and
an Act 250 permit can be obtained from the District Environ-
mental Commission if required.

2. Leqal Authority

On July 20, 1987 the Petitioners sought a Declaratory
Ruling from the Board pursuant to Board Rule 3. Mr. Sparks
argues that the petition is without legal authority as it is
based upon an advisory opinion issued by an Assistant
District Coordinator. The Board concludes, however, that it
has jurisdiction to hear the petition.

r

Board Rule 3(C) provides for an advisory opinion
process and Rule 3(D) establishes procedures for requesting
declaratory rulings as required by 3 V.S.A. S; 808. In this
case, an Assistant District Coordinator, acting within the
authority delegated to him by the Board through the District
Coordinator, issued an advisory opinion in accordance with
Board Rule 3(C). The Board believes that it has the
authority to establish such an advisory opinion procedure
and to authorize the District Coordinator and Assistants to
facilitate this process on behalf of the Board. See
10 V.S.A. $ 6025. This process does not, however, supersede
the declaratory ruling proceeding.

3. Equal Protection

A review of the Board's declaratory ruling decisions
regarding "substantial change" indicates that many
activities have been reviewed pursuant to the substantial
change analysis followed by the Board. These include road
changes, sewer line additions, buildings and marina
additions, to name but a few. See Agency of Transportation
(Leicester Route 7), D.R. #153, June 28, 1984; Windsor
Correctional Facility, D.R. #151, May 9, 1984; Raq!
Carbonell, D.R. #114, April 29, 1980; and L. H. Aske, Jr.,
Shelburne Harbor Ship and Marine Construction Company, Inc.,

D.R. #lOS, August 30, 1979.
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Furthermore, the Vermont Supreme Court has reviewed and
upheld the Board's substantial change analysis relating to
gravel pit activities. See In re H. A. Manosh Corporation,
147 Vt. 367 (1986); Andrew L. and Helen K. Orzel, 145 Vt.
355 (1985). The Board therefore concludes that its review
of whether the operation of Mr. Sparks' pit has been a
substantial change does not deny Mr. Sparks the equal
protection of the law.

IV. ORDER

Resumption of the gravel extraction operations for a
commercial purpose at the Sparks pit is prohibited until an
advisory opinion has been obtained from the District Environ-
mental Coordinator as to whether any resumption of extrac-
tion at the pit would be a substantial change, and a permit
obtained if so required.

Dated at Montpelier, Vermont this 2nd day of March,
1988.

ENVIRONMENTAL BOARD

astman, Acting Chair
and Bongartz

Lawrence H. Bruce, Jr.
Elizabeth Courtney
Arthur Gibb
Samuel Lloyd
Roger N. Miller
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