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VERMONT ENVIRONMENTAL BOARD
10 V.S.A., Chapter 151

RE: City of Montpelier by
J. Paul Giuliani & Cleveland

Declaratory Ruling #190

McKee, Giuliani 6i Cleveland
P.O. Box F
Montpelier, VT 05602

On April 14, 1987, a petition for a declaratory ruling
was filed with the Environmental Board (Board) by the City
of Montpelier (City) on the question of whether certain
improvements proposed to the City's water and sewer system
require a land use permit under 10 V.S.A. Chapter 151 (Act
250). The City believes that the improvements do not
constitute a "development"
S 6001(3) or a "substantial

within the meaning of 10 V.S.A.

Board Rule 2(G).
change" within the meaning of

The petition was filed as an appeal of
Executive Officer Advisory Opinion #87-126,  issued on
April 7, which concluded that an Act 250 permit was
required.

On April-30, the Board notified the parties of its
intention to use an Administrative Hearing Officer as._ - -provided for in Board Rule 41 and 3 V.S.A. § 811. No party
objected to the use of this procedure. The Board conducted
a prehearing conference on May 12, and convened a public
hearing in this case on May 21, Chairman Darby Bradley
presiding.
hearing:

The following parties participated in the

City of Montpelier,
Bernard Percy,

by J. Paul Giuliani, Esq.
adjoining landowner

Richard Garand, adjoining landowner

At the conclusion of the hearing and at the request of
the Board, the City submitted its contract specifications
for excavation, disposal and replacement of rock, including
blasting guidelines. No party objected to the admission of
this document into the record. The Chairman conducted a
site visit on May 28 and issued a proposed decision on
June 2. The parties were given an opportunity to file
written objections and present oral argument before the full
Board on June 10. The Board requested that the City provide
some additional information about the City's regulatory
review process and blasting standards. On June 24, follow-
ing a review of the proposed decision, the evidence
presented in the case, and the written objections, legal
memoranda and oral argument submitted by the parties, the
Board declared the record to be complete and adjourned the
hearing. The case is now ready for decision.

.
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I. ISSUES IN THE APPEAL

The principal issue to be decided in this case is
whether the construction of 9,200 feet of waterline,
one-half mile of sewer line, a pump station, and a two-
million gallon water storage tank along and in the vicinity
of Terrace Street in Montpelier requires an Act 250 permit
either as a "development"
"substantial change"

under 10 V.S.A. S 6001(3) or as a
to a pre-existing development under

10 V.S.A. S 6081(b) and Board Rule 2(G). The City argues
that less than ten acres of involved land required for a
municipal project to be a "development" are involved in this
project, and that similar projects in other municipalities
have not been found to be "substantial changes.' Messrs.
Percy and Garand argue that the proposed project will be a
"substantial change"
apply.

and that Act 250 jurisdiction does

II. FINDINGS OF FACT

1.

2.

The City of Montpelier plans to install 9200 linear
feet of 16-inch water transmission main in the north-
western section of the City in the vicinity of Terrace
Street and Bailey Avenue. The new main will commence
at State Street, where it will connect to an existing
12-inch main. It will then run in a northerly direc-
tion up Bailey Avenue and Terrace Street toward the
Middlesex Town line. The first 6000 feet of the new
line will replace an existing water main. The
northernmost 3200 feet of line on upper Terrace Street
will run through an area that does not presently have
municipal water service. The line will connect to a
two-million gallon, concrete water tank located near
the height of land, some 400 feet easterly of Terrace
Street. A subsurface pump station for the water main
will be constructed on lower Terrace Street near the
entrance to the Redstone Building.

The City currently has 40 miles of water transmission
and distribution mains. The City's principal water
source is Berlin Pond in Berlin. The City has had
problems maintaining adequate water pressure for its
water system. The installation of the storage tank and
new transmission line is expected to provide a
significant improvement in water pressure throughout
the system.
water service

In addition, it will provide municipal
to the lands on upper Terrace Street

which border the 3200 feet of new line.

3. The City also proposes to construct one-half mile of
new sewer line on upper Terrace Street. The current
sewer system ends in the vicinity of the Joslin Farm.

.
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The new line will allow approximately 15 existing homes
to connect to the City's municipal sewage treatment
plant. These homes currently use on-site septic
systems which are located on marginal soils and have
had a history of problems.

4. The City recently built a new four-million gallon per
day wastewater treatment plant. Current flows are less
than one-third of the plant's capacity.

5. All of the new facilities will be located below the
surface of the ground, with the exception of the
proposed water storage tank. Most of the water and
sewer lines will be located within the road right-of-
way. The street will be excavated to a depth of six
feet in 100-200 foot segments, the lines installed, and
the roadway backfilled. It is anticipated that
blasting will be required for most of the distance, in
order to locate the lines at proper depth. All
excavation, disposal and replacement of rock will be
carried out in accordance with the City's
specifications (Exhibit 813). The specifications
require the contractor to conduct pre-blast surveys and
take all possible care to avoid injury to persons and
damage to property, including covering the rock and
providing warning to persons prior to blasting. The
contractor will be responsible for any damage caused by
the blasting.

6. Some disruption will occur to the neighborhood during
the construction process. Travel along Bailey Avenue
and Terrace Street will be confined to one lane in the
area of excavation,
delays.

and drivers may experience brief
The removal of pavement and excavations will

generate some dust, and equipment and machinery will
generate noise during the construction process.
Construction will commence in late June, if no Act 250
permit is required,
days.

and will be completed in 90-120
Calcium chloride will be used as needed to

control dust.
construction,

Following the completion of
the street will be repaved.

7. The 2 MG water storage tank will be located on a 2.16
acre parcel. An access road will be constructed from
Terrace Street to the site of the tank. This road will
have only minimal use after construction is completed,
and will not be plowed during the winter. The tank
itself is made of concrete. It will be 108 feet in
diameter, and will be 30 feet high at the shoulders and
37 feet high at the top of the dome.
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8.

9.

10.

11.

12.

13.

The water storage tank is located 400 feet from Terrace
Street, and while the tank is higher than the road, it
is set back from the top of the rise and is screened by
trees. The tank is unlikely to be visible from the
road, or at most only the top of the dome will be
visible. The tank will be visible from Mr. Percy's
house, which is also located near the top of the rise
and is only 200 feet from the tank. Existing deciduous
trees lo-25 feet tall are located between Mr. Percy's
home and the tank site. Other trees, over 40-50 feet
tall, are located behind the tank, when viewed from
Mr. Percy's home.

Mr. Percy's and Mr. Garand's homes, as well as other
homes in the immediate vicinity, are served by indi-
vidual wells and septic systems. Mr. Percy's well is
300 feet deep and located near his home.

Land uses on the upper part of Terrace Street (north of
the existing water and sewer lines) can be classified
as low density residential and rural. There is an
extensive amount of undeveloped open and wooded land in
the vicinity, including the Joslin Farm which is
located west of Terrace Street. Development on upper
Terrace Street has been somewhat deterred by the lack
of adequate sewage disposal. The City Planning
Commission is now in the process of considering
amendments to the City zoning ordinance which would
change the zoning for upper Terrace Street from low
density residential (one unit per acre) to medium
density residential (31 units per acre).

It is likely that the construction of the sewer and
water lines, as well as the zoning changes if adopted,
will encourage further development along upper Terrace
Street. The City of Montpelier has a special review
process for all major developments, including planned
residential developments.

The upper 1800 feet of existing sewer line (from
Dairy Lane to approximately the Joslin Farm) is
currently below standard. The City has no immediate
plans to upgrade that section of the sewer line, and
would not allow a major development on the upper
section of Terrace Street to connect to the municipal
sewer, unless that section were first upgraded.

Less than 10
the proposed

acres of land will be directly involved in

will be used
project, assuming a 20-foot wide strip
to construct the water and sewer lines.

The City has permanent zoning and subdivision ordinances.
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III. CONCLUSIONS OF LAW

The project itself, when considered alone, does not
constitute a "development" within the meaning of Act 250.
Under 10 V.S.A. S 6001(3),  there must be more than 10 acres
of land involved before Act 250 jurisdiction is triggered
for a municipal project. In this case, less than 10 acres
of land are directly involved. The City has represented
that this project is not part of a larger undertaking to
upgrade the City's water and sewer system which would
involve more than ten acres.

If Montpelier's entire water and sewer system were
being built today, it would constitute a "development"
because there are more than ten acres of involved land.
However, 10 V.S.A. S 6081(b) exempts developments which were
in existence prior to the adoption of Act 250 in 1970,
unless there is a "substantial change" to the development.
The key question here, then, is whether the improvements now
being proposed by the City constitute a "substantial
change."
Rule 2(G)

The term "sub&ntial  change" is defined in Board
as follows:

"Substantial change" means any change in
a development or subdivision which may
result in significant impact with
respect to any of the criteria specified
in 10 V.S.A. section 6086(a) (1) through
(a) (10).

The Board has applied a two-step test in determining
whether there will be a "substantial change." It must first
be determined that there will be some physical change to the
property site, and then that the change may result in a
significant impact under one or more of Act 250's criteria.
This method of analysis has been upheld by the Vermont
Supreme Court. In re Orzel,  145 Vt. 355 (1985).

Applying this analysis to the case at hand, the Board
has no difficulty finding that a physical change will occur
and that the first part of the test has therefore been
satisfied. While maintenance or even replacement of the
existing water and sewer lines is not considered to be a
"change" within the meaning of the Act, the construction of
a half-mile of new sewer line, 3200 feet of new water line,
an access road and a two-million gallon storage tank meets
the requirement for a physical change.

The issue becomes, then, whether these changes may
result in a significant impact. Some impacts will occur
during the construction process, including noise, dust,
disruption of traffic, and erosion. When completed, the
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tank will have an aesthetic impact on the Percy&  property.
In addition, the presence of the new sewer line and the
improved water surface is likely to encourage further
development along upper Terrace Street.

Despite this, there is not sufficient evidence for the
Board to conclude that these impacts will be "significant"
within the meaning of Board Rule 2(G). The construction
activities for the total project will last 90-120 days.
Only small portions of the line (100-200 feet) will be
opened at one time, keeping any potential for dust,
disruption of traffic and erosion to a minimum. The water
tower has been sited in a manner to minimize its visual
impact on the area. The excavation of the lines is unlikely
to affect any neighboring structures, including the wells of
homes located along upper Terrace Street.

Finally, while the Board might assert jurisdiction over
these improvements because of their potential impact on
growth (Criterion 9(A)) in a town with little or no
development controls, the Board notes that the City of
Montpelier has implemented procedures which allow the City
to assess the potential impact of major developments on the
City. Under these procedures, the City can take steps to
ensure that such developments will not adversely affect the
City's existing and potential financial capacity to
reasonably accommodate both the total growth and rate of
growth. In addition, these major developments are likely to
trigger Act 250 jurisdiction, so that the District
Commission could review the impacts of the developments from
a regional as well as a municipal perspective. Therefore,
under the circumstances of this case, and in the absence of
any evidence indicating that any developments which may be
encouraged by this project are likely to adversely affect
the City or the region, the Board finds no reasonable basis
to conclude that there may be a significant impact under
Criterion 9(A).

Based upon the facts as represented by the City of
Montpelier, and based further upon the City's representation
that this project is not a part of a larger project which
would involve more than ten acres of land, the Board
concludes that there would be no "development" or
"substantial Change" within the meaning of the Act.
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IV. ORDER

Because the Board has concluded that the project as
proposed does not constitute a substantial change to a
pre-existing development,
10 V.S.A. 6081(B).

no permit is required pursuant to

Dated at Montpelier,
1987.

Vermont this 25th day of June,

ENVIRONMENTAL BOARD

Ferdinand Bongartz
Lawrence H. Bruce, Jr.
Elizabeth Courtney
Jan S. Eastman
Arthur Gibb

PDR 190


