
VERMONT ENVIRONMENTAL BOARD
10 V.S.A., Chapter 151

RE: Lou R. Vitale Declaratory Ruling #183
Robert P. McClallen, Esq.
P.O. Box 459
Rutland, VT 05701

On December 12, 1986, Lou R. Vitale (Petitioner) filed
a request for a declaratory ruling with the Environmental
Board (Board) on the issue of whether a concrete step
manufacturing facility constructed in the Town of Rutland,
Vermont, is subject to the jurisdiction of 10 V.S.A.,
Chapter 151 (Act 250). The Petitioner was appealing Execu-
tive Officer Advisory Opinion #EO-86-104 issued on November
12, 1986, which concluded that an Act 250 permit is required.

On December 18, the Board notified the parties of its
intention to conduct the hearing in this matter by way of an
administrative hearing officer pursuant to Board Rule 41 and
3 V.S.A. S 813. No parties objected to the use of this
procedure. The hearing officer Board Chairman Darby Bradley
convened a public hearing in the proceeding on February 23,
1987, in the City of Rutland. The only party to attend and
participate in the hearing was the Petitioner represented by
Attorney Robert McClallen and Steven Vitale. On March 23,
the Petitioner submitted proposed findings of fact,
conclusions of law, and a legal memorandum to the Board.

A proposed decision was issued by the Chairman on April 3.
The parties were given an opportunity to submit written
objections and request oral argument before the full Board.
At the request of the Petitioner, the Board scheduled a
public hearing on May 14 for the purpose of taking some
additional testimony and hearing oral argument. Following
the recess of the hearing, the Board conducted a deliberative
session. For the record, the Board requested that the
Petitioner provide a copy of the application for a town
permit, date of application and issuance of town permit, and
a copy of the State subdivision permit for the .99 acre
parcel. Upon receipt of this information on June 19, the
Board determined that the record was complete and adjourned
the hearing. The following findings of fact and conclusions
of law are based upon the record developed at the hearing
and the information provided by the Petitioner on June 19
and admitted into the record by stipulation.

I. ISSUES IN THE PROCEEDING

The issue which must be resolved in this declaratory
ruling proceeding is whether in constructing the step
manufacturing facility, the Petitioner has commenced con-
struction of a "development" within the meaning of 10 V.S.A.
S 6001(3) and S 6081(a), and thus requires an Act 250
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permit. The Petitioner's position is that at the time the
steel frame building was erected, he owned and controlled
only a .99 acre parcel of land, and that an additional .58
acre parcel that he acquired subsequent to the completion of
the building is not "involved land" within the meaning of
the Act.

II. FINDINGS OF FACT

1.

2.

3.

4.

The property which is the subject of this proceeding is
located on the easterly side of Route 7 in the Town of
Rutland. Prior to its purchase by the Petitioner, it
was owned by Kenneth and Thelma Kellogg. The total
acreage of the parcel at the time of the Kelloggs'
ownership was 1.57 acres. The Town of Rutland has
adopted subdivision regulations, but does not have
permanent zoning.

On February 10, 1985, the Petitioner and his son Steven
Vitale (hereafter jointly referred to simply as "Peti-
tioner") entered into a purchase and sale agreement
with the Kelloggs to purchase the 1.57 acres for
$7,500. The Petitioner planned to move his concrete
step manufacturing business to the site. The closing
was scheduled for August 9. Prior to the closing, the
Petitioner was advised by his attorney that because the
parcel was more than one acre in size, he would require
an Act 250 permit before commencing construction on the
site. On July 20, therefore, the parties agreed to
delay the closing so that the property could be sub-
divided into two separate lots, one consisting of a .99
acre parcel and the other a .58 acre parcel.

The Petitioner assisted the Kelloggs in surveying the
new lot lines and applying for State and local permits.
On October 10, 1985, the Town issued a Certification of
Compliance approving the subdivision. The Vermont
Department of Water Resources and Environmental
Engineering issued a deferral of permit for the .58
acre parcel on October 28. The Department also issued
a deferral of permit for the .99 acre parcel on Octo-
ber 28, but subsequently issued Land Use Permit
#PB-1-0671 authorizing construction of the manufacturing
facility.

Because of the configuration of the two lots, the only
legal access to the .58 acre lot is directly from Route
7. Access from a town road could have been provided
through a right-of-way easement across the .99 acre
lot, but no such easement was provided in the deed for
the .99 acre lot or in the town Certification of
Compliance. Access from Route 7, while theoretically
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5.

6.

7.

8.

possible, is infeasible from a practical standpoint. A
steep bank, a 50 mile-per-hour speed limit and a bend
in the highway at that location make the access
dangerous. The Petitioner stipulated that
Mrs. Kellogg could not have obtained Vermont Agency of
Transportation approval for an access permit from Route
7 to the .58 acre parcel.

The closing on the purchase and sale was rescheduled to
November 1. At the closing, Mrs. Kellogg (Mr. Kellogg
had since died) presented the Petitioner with two
separate deeds for the .99 and .58 acre parcels. On
advice of counsel, the Petitioner refused to accept the
deed for the .58 acre parcel, but agreed to pay the
full purchase price of $7,500 for the .99 acre tract.
The deed offered for the .58 acre parcel was destroyed
at the closing.

Following the closing, the Petitioner obtained a
$25,000 bank loan, secured by a mortgage on the .99
acre. parcel, to construct a 30' x 60' steel frame
building, plus other site improvements, for his
manufacturing facility. Construction on the building
began on approximately November 4 and was completed on
November 17.

On November 26, 1985, the Petitioner again met with
Mrs. Kellogg. Mrs. Kellogg was anxious to dispose of
the .58 acre parcel in order to wrap up her husband's
estate. Although the land was designated for
industrial/retail use by the town and might ordinarily
have been valuable, the parcel was virtually
unmarketable because of the impossibility of direct
access from Route 7 and the lack of any legal
right-of-way access over the .99 acre lot previously
conveyed to the Petitioner. Mrs. Kellogg agreed to
convey the .58 acre parcel-to the Petitioner for $1,
plus the additional attorney fees incurred by
Mrs. Kellogg in the second conveyance.

The Petitioner has not used and does not intend to use
the .58 acre parcel in his business operations.
Although the existing storage area may be expanded and
a display area added adjacent to Route 7, these will be
confined to the .99 acre parcel. Some clearing of
trees did take place on the .58 acre lot during the
spring of 1986 which may have increased somewhat the
visibility of the Petitioner's building for persons
travelling south on Route 7. However, that clearing
was undertaken by the Central Vermont Public Service
and New England Telephone in conjunction with their
relocation of the power and telephone lines, and was
not done at the instigation of the Petitioner.
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III. CONCLUSIONS OF LAW

In 10 V.S.A. 5 6001(3), the term "development' is
defined, in part, as follows:

"Development" shall also mean the
construction of improvements for commer-
cial or industrial purchases on more
than one acre of land within a munici-
pality which has not adopted permanent
zoning and subdivision bylaws.

Board Rule 2(A)(2) interprets that portion of the
statute as follows:

(A) A project is a "development" if
it satisfies any of the following
definitions:

. . . .

(2) The construction of improve-
ments for any commercial or industrial
purpose, including commercial dwellings,
which is located on a tract or tracts of
land of more than one acre owned or
controlled by a person . . . . In
determining the amount of land, the area
of the entire tract or tracts of involved
land owned or controlled by a person
will be used.

.

There seems little doubt that had the Petitioner
purchased only the .99 acre parcel, and never acquired the
.58 acre parcel, the issue of Act 250 jurisdiction would
not have arisen. Commercial and industrial projects
constructed on less than one acre of land are exempt from
Act 250 review in towns that do not have permanent zoning
and subdivision bylaws. This declaratory ruling proceeding
arose only because the Petitioner chose to accept title to
the .58 acre parcel, which he had in fact already paid for,
less than one month following his purchase of the .99 acre
parcel.

This is a case of first impression for the Board. It
has not been confronted with this precise set of facts in
any previous decisions. The Board appreciates the Peti-
tioner's forthrightness in explaining why the transaction
was structured as it was. Nevertheless, the Board must
conclude that Act 250 jurisdiction does extend to this
project:
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Given the extremely short time period between the
Petitioner's acquisition of the two parcels and the
circumstances surrounding their purchase, the Board must
conclude that they were part of the same transaction. In
reaching this conclusion, the Board recognizes that the
Petitioner could not have compelled Mrs. Kellogg to convey
the additional .58 acre parcel to him, since the February 8
purchase and sale agreement expired with the passing of the
deed for the .99 acre parcel on November 1. Vermont Marble
Company v. Eastman 91 Vt. 415 (1917). However, the Board
cannot overlook the fact that the method by which the .58
acre parcel was subdivided left Mrs. Kellogg with no
practical access to her land. Even though the Petitioner
assisted the Kelloggs with the subdivision, no provision was
made to retain a right of way across the .99 acre lot being
sold.

If the two conveyances had been separated by a period
of months or years, or if the Petitioner had paid additional
consideration for the .58 acre lot, his argument that these
were separate arms-length transactions would be more
persuasive. So too would a showing that the .58 acre parcel
retained by Mrs. Kellogg had value and could realistically
have been sold on the open market. The Board notes that it
was the Petitioner who suggested the subdivision and the
Petitioner who carried out the survey and obtained the
permits, all for the purpose of avoiding Act 250 juris-
diction. Within the limited circumstances of this case, the
Board must conclude that the Petitioner "controlled" the
full 1.57 acres at the time the project was built, and that
therefore the project is subject to Act 250 jurisdiction.

The Board is mindful of the fact that the General
Assembly wished to require Act 250 review over all
commercial and industrial projects built on parcels of land
containing more than one acre, provided the local
municipality has not adopted permanent zoning and
subdivision bylaws. The Board is often called upon to
distinguish between a legitimate avoidance of jurisdiction
and a contrived attempt to segment or structure development
projects in a manner that violates both the spirit and
intent of the Act./l/ In this case, the Board believes that
the Petitioner has crossed the line from legal avoidance to
an unacceptable evasion of Act 250's jurisdiction.

The Board thus concludes that the project is a
"development" for purposes of 10
Rule 2(A) (2).

V.S.A.-S 6001(3) and Board

/I/For recent examples, see Re: Eastland, Inc.,
Declaratory Ruling Request #177 and Re: Donald Mohr,
Declaratory Ruling Request #182.

.
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IV. ORDER

In view of our conclusion that the Petitioner has
initiated a development on his property, a Land Use Permit
pursuant to 10 V.S.A. S 6081(a) must be secured. The
Petitioner shall file an application for a Land Use Permit
with the District #l Environmental Commission by not later
than August 1, 1987.

Dated at Montpelier, Vermont this 26th day of June,
1987.

Lawrence H. Bruce, Jr.
Elizabeth Courtney
Jan S. Eastman
Arthur Gibb
Samuel Lloyd
Roger N. Miller
Donald B. Sargent

.


