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I
This decision pertains to a Petition for Declaratory

Ruling filed with the Environmental Board on March 18, 1986,
by Attorney Stephanie A. Lorentz on behalf of Andrew L. and
Helen K. Orzel ("Petitioners") seeking a determination as to
the applicability of 10 V.S.A., Chapter 151 (Act 250) to the
operation of a gravel pit in the Town of Rutland, Vermont.
The petition was in the form of an appeal of Executive
Officer Advisory Opinion #EO-85-81 in which it was determined
that resumption of extraction activities at the Orzel pit
would constitute a "substantial change" to a pre-existing
gravel pit and an Act 250 permit would be required.

On April 15, 1986 the Board notified the parties of its
intent to designate its Chairman to act as administrative
hearing officer in this matter pursuant to Board Rule 41 and

i3 V.S.A. S 811. Having received no objection, a public
hearing was convened on June 5, 1986, in Pittsford, Vermont,
with Darby Bradley acting as hearing officer. The following
participated as interested parties at the hearing:

Petitioners Orzel by Stephanie A. Lorentz, Esq.
t

The Town of Rutland Selectmen and Planning Commission by
_f

I
Joseph Zingale. I

Howard and Nancy Burgess, adjoining property owners, by i
John J. Zawistoski, Esq..

The hearing was recessed on June 5, 1986, pending a view
.of the site, presentation of parties' requests to find,

preparation of a proposed decision, review of the record and I
deliberation by the full Board. The hearing officer
conducted a view of the site on June 5. The Petitioner and
the Burgesses filed Requests to Find and Memoranda of Law on
July 15 and August 5 respectively. The hearing officer
issued a proposed decision on August 13, 1986. Petitioners
filed written objections to the proposed decision on August
28. On October 1, 1986, the Board determined that the record
was complete. This matter is now ready for decision.

- .,
.'The following findings'of fact and conclusions of law

are based on the record developed at the hearing. To the
extent that Petitioners' requests to find were accepted by
the Board, they have been included herein. Otherwise, said
requests are found to be unnecessary and are denied.
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I. Issues Raised by the Appeal

The only question to be resolved by this declaratory
ruling is whether or not the proposed gravel extraction
operation at the Orzel's gravel pit in Rutland Town consti-
tutes a '*substantial change" to a development which existed
as a commercial operation prior to June 1, 1970 pursuant to
S 6081(b) of 10 V.S.A., Chapter 151 (Act 250). This gravel
pit has been found to be a "pre-existing" commercial pit by
the Vermont Supreme Court in In Re Andrew L. and Helen K.
Orzel, 145 Vt. 355 (1985), but, based upon the facts
available to the Court from the Board's record, the Court was
only able to find that the pit had been used "intermittently"
prior to 1970. No specific pre-existing level of operation
or rates of extraction were determined by the Court.
Consequently, in order to determine whether there will be a
substantial change to this pit by the Orzels' proposed
operation, the Board must determine the nature of the
"pre-existing' gravel extraction operation.

II.

1.

2.

Findings of Fact

The gravel pit which is the subject of this proceeding
is located on approximately eight acres of land adjacent
to Maplewood Park, a residential subdivision in the Town
of Rutland, Vermont. At one time, this land was part of
a 60-acre tract owned by the Vermont Marble Company
('WE"), which had been used intermittently for gravel
extraction since 1913. No definitive evidence was
submitted at the hearing as to VMC's rate of extraction,
although Mr. Orzel's testimony and the site visit
indicated that the operation was probably never very ~_
large.

In 1958, VMC sold 50 acres of land to HOM Realty
Corporation ("HOM'), retaining a right-of-way and 10
acres including the gravel pit. The name HOM stood for
the first letter of the three persons in the partnership
-- Howe, Orzel and Murphy -- including the Petitioner
Andrew Orzel. HOM proceeded to develop a portion of the
50 acres into 15 residential lots, and houses were
gradually built in.Maplewood Park during the period from
1963 to the present. The partners Howe and Murphy are
now deceased, and the Petitioners are the successors in
interest to those portions of the 50 acres which had not
been resold.
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3.

4.

5.

6.

7.

a.

VMC continued to own the 10 acre parcel from 1958 until
1962, except that it subdivided l-la acres and sold the
land to a third party. There was no evidence on whether
VMC continued to use the gravel pit or, if it was used,
what the level of use was. In 1962, VMC sold the
remaining land to Elisabeth and Alva Howe, one of the
HOM partners.

The Howes owned the pit from 1962 until 1973.
this period, the Howes sold gravel on only two

During

occasions. In 1963, they sold some gravel to a Mr.
Carrara. That same year, they sold approximately 30
truckloads of gravel to a Mr. Foder. Heavy equipment
was moved to the site temporarily to extract and load
the gravel.

After 1963, the Howes made no commercial sales of
gravel from the pit. Friends and neighboring homeowners
in Maplewood Park were given permission to take an
occasional wheelbarrow or bucket load. By the early
197Os, the site had begun to revegetate with small trees
and brush, due to the lack of significant extraction or
disturbance.

There was some evidence that the Howes had intended to
abandon commercial operations at the site after 1963.
When Howard and Nancy Burgess purchased their lot from
HOM in 1964, they asked Mr. Howe whether the gravel pit
would be reopened. Mr. Howe assured them that there
would be no commercial operations at the pit. A chain
was maintained across the access road into the pit,
which barred the entry by commercial or even light
pic_kup trucks.

In 1973, Elisabeth Howe, by then a widow, sold the
gravel pit and right-of-way to the Petitioners Orzel.
There was no immediate change of use after the sale.
Occasionally somebody would remove a small amount of
material by hand, but there was no heavy equipment on
the site until 1978.

In the fall of 1978, Mr. Orzel sold dpproximately 40,000
cubic yards of gravel to a Mr. Varney. Varney used
heavy equipment in his operation, including a backhoe
and a front-end bucket loader .?. . a crane bucket loader,,
and dump trucks'capable of carrying up to seven yards of
material. The 40,000 yards were removed in a period of
approximately one month. Traffic to and from the pit
was through the Maplewood Park subdivision.



Declaratory
Findings of
of Law, and
Page 4

9.

10.

.i

,’ 11.
/i

!i 12 .

.i

Ruling #174 - Orzel
Fact, Conclusions
Order

The site contains approximately 75,000 cubic yards of
sand and gravel that could be extracted. Mr. Orzel
proposes to sell the gravel at the rate of 12-14,000
cubic yards per year until the deposit is depleted, a
period of approximately 5f years. Purchasers of the

,

gravel will use a backhoe, bulldozer, loader and trucks
to extract, load and remove the gravel. The Applicant
stated at the hearing that no change in the method is
anticipated, no blasting is to be performed, no crushing
to be performed, no streams are to be crossed or
boundaries enlarged. The Applicant requests such a
finding.

Mr. Orzel estimated that approximately one-half of the
original deposit of sand and gravel at the site had been
removed since removal operations were started by VMC,
Mr. Carrara, Mr. Foder and Mr. Varney. Except for the
40,000 yards removed by Varney in 1968, there have been
no commercial gravel operations at the site since 1962. I

The Town of Rutland does not currently have duly adopted
zoning regulations.

I

Reactivation of the pit at the proposed rates of
extraction has the potential for significant impacts
under at least the following criteria of 10 V.S.A.
§ 6086(a):

I

a.

b.

c.

d.

e.

Criterion 1: The regular movement of trucks on the *
access roadway may cause dust and noise problems
for adjoining residential property owners.

Criterion 4: Extraction activities which are not
accompanied by the use of proper erosion control
devices may result in erosion and siltation, and
may alter the ability of the land to hold water.

_!
!

!

Criterion 5: Operation of large trucks on a
residential street poses the threat of unsafe
conditions.

Criterion 8: Further clearing of vegetation for
continued extraction may significantly alter the
aesthetics and scenic beauty of the area. Also,
uncontrolled operation of heavy trucks and
equipment adjacent to a residential area may
produce sufficient noise to alter the area's
aesthetics.

Criterion 9(E) Extraction of earth resources:
Without proper operation, or reclamation plans, the
pit may have an unduly harmful impact upon the !
environment or surrounding land uses and develop-
ment.
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f. Criterion 10: The project may not be in
conformance with the town plan.

IV. CONCLUSIONS OF LAW

10 V.S.A. § 6081(a) requires that a land use permit be
secured prior to the commencement of "development." The
latter term is defined.by 10 V.S.A. S 600113) to mean, in
part, the construction of improvements for a commercial
purpose on more than one acre of land within a municipality
which does not have both permanent zoning and subdivision
regulations. We conclude that, were the Orzel premises now
in their original natural condition, the initiation of
commercial gravel extraction operations on the site would
constitute a "development"
required.

and a land use permit would be

However, 10 V.S.A. § 6081(b) provides that no land use
permit is required for development commenced prior to June 1,
1970, except that a permit is required for "any substantial
change in such excepted . . . development." The term
"substantial change" is not defined by statute but is defined
by Board Rule 2(G) as follows:

'Substantial change" means any change in a
development or subdivision which may result
in significant impact with respect to any of
the criteria specified in 10 V.S.A. section
6086(a) (1) through (a) (10).

Because the Vermont Supreme Court has found that the pit
in questjon constitutes a pre-existing development based upon
an undetermined amount of "intermittent' extraction activity,
we must determine whether or not the proposed extraction
activity by the Orzels will result in a "substantial change."
Based upon our above findings, we must conclude that the
resumption of extraction proposed by the Orzels at the rates
contemplated will result in a "substantial change" to this
pit. This conclusion is required because of the very low
historical rate of extraction at this site/l/, and because
the new rate of extraction proposed may result in significant
long-term impacts on the surrounding properties under at
least those criteria outlined above in our Findings of Fact.

.., . .* .,.a

/l/There was no definitive evidence as to the rate of
gravel removal during the period VMC owned the site. Total
extractions during the Howes' ownership probably did not
exceed 300-500 yards for the entire period (1962-1973).

r

. j
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The impacts from this project will be significant not
only because of the major increase in the proposed rates over
the historical rates, but also because of the long period of
time that has elapsed (with the one excepted period in 1978)
since there was activity at this site. During the long
period of inactivity from at least 1964 to 1978, a change to
residential land use has occurred on the neighboring proper-
ties to the west. This change makes the impacts from the
resumption of this pit operation all the more significant
since the access road is now a residential street.

In addition, the Board concludes that commercial gravel
operations at the pit were abandoned prior to 1970, the year
Act 250 was enacted. From the evidence before this Board, it
appears that the Howes, who owned the pit from 1962 to 1973,
never intended after 1963 to sell gravel commercially.
Indeed, they told at least one prospective purchaser of a lot
in HOM's Maplewood Park subdivision that the pit would not be
reopened. The gradual reclamation of the pit by trees and
underbrush during the last 10 years of their ownership adds
further weight to our conclusion.

In exempting pre-existing developments from the
jurisdiction of Act 250 under 10 V.S.A. Section 6081(b)
except if there is a "substantial change," the General
Assembly intended to establish a general policy for
developments which were in existence when Act 250 was
enacted. That policy allows a person to continue operating a
pre-existing "development" (as defined by 10 V.S.A. Section
6001(3)) without the necessity of an Act 250 permit, so long
as the impacts of the operation upon the environment or upon
the community are no greater after June 1, 1970, than before
that date. In this case, the operation of a commercial..pit
using heavy equipment and extracting 12-14,000 cubic yards of
material per year would be a substantial increase over
pre-existing levels, even assuming that the pit had not been
abandoned./2/ In light of the Board's finding that the
commercial operations had been abandoned at the pit after
1963, the Board concludes that an Act 250 permit is required
before any commercial operations resume at the pit.

/2/ See Re: H. A. Manosh Corporation, Declaratory Ruling
#163, in which the Board indicated that an increase in the
rate-of'extraction of more than 10% over historical rates
would most likely constitute a "substantial change" if
accompanied by related potential impacts under the criteria
of the Act. The Vermont Supreme Court has affirmed the
Board's decision. In re H. A. Manosh Corporation, No. 85-222
(September 26, 1946). * .
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We further conclude that the extraction of 40,000 cubic
‘ yards of material by Mr. Varney in 1978 in no way limits our

jurisdiction over the present proposal. The Petitioners have
asserted that an employee of the Agency of Environmental
Conservation informed Mr. Orzel that the 1978 gravel
operation by Mr. Varney did not require an Act 250 permit.
Even if the allegation were true, that would not prevent the
Board from asserting jurisdiction over the pit at this time.
See In Re McDonald's Corp., 146 Vt. 380 (1985).

IV. ORDER

As the reopening of the Orzel gravel pit at Maplewood
Park would constitute a substantial change to a pre-existing
development, the owners must file a permit application and
obtain a land use permit from the District #l Environmental
Commission prior to the resumption of said operations.

Dated at Montpelier, Vermont this 2nd day of October,
II 1986.

ji VERMONT ENVIRONMENTAL BOARD
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Lawrence H. Bruce, Jr.
Dwight E. Burnham, Sr.
Elizabeth Courtney
Jan S. Eastman
Samuel Lloyd
Roger N. Miller


