
This decision pertains to a Petition for Declaratory Ruling
i/ filed with the Environmental Board ("the Board") on October 25,
,
ii

1984, by Productions, Ltd. seeking a determination as to the
applicability of 10 V.S.A., Chapter 151 (Act 250) to the
improvement of a road and the subdivision of five lots near Pine

ii Banks Road in Westminster, Vermont.
ii
i

:’ Productions, Ltd. requested a delay in the proceedings
,/ until after February 15, 1985. On February 7, 1985, the Board
notified the parties of its intent to designate the Chairman to
;; act as administrative hearing officer in this matter pursuant to
Board Rule 41 and 3 V.S.A. S 811. Having received no objection,

the Board convened the public hearing on February 28, 1985, in
Ii Brattleboro, Vermont, with Darby Bradley acting as hearing
,I officer. The following participated as interested parties at
;' the hearing:

VERMONT ENVIRONMENTAL BOARD
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Productions, Ltd. by Findings of Fact, Conclusions of
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Productions, Ltd. by Natt L. Divoll, Jr., Esq.;
Vermont Agency of Environmental Conservation by Susan

Haitsma.

jl
The hearing was recessed on February 28, pending a view of *

the site, preparation of this Proposal for Decision, a review of
the record, and deliberation by the full Board. A view of the

ii site was conducted immediately following the recess. Having
received no request to present oral argument to the full Board,

;i the record was determined complete on April 10 and the case was
,' adjourned on that date. This matter is now ready for decision.
1 The following findings of fact and conclusions of law are based
I: upon the record developed at the hearing.

ij I. ISSUE RAISED AT THE HEARING
:j, The issue before the Environmental Board is whether certain
[I bulldozing work performed in June 1984 on an existing road
;I constituted a "development" under 10 V.S.A. 5 6001(3) and Board
, I Rule 2(A)(6). The Vermont Agency of Environmental Conservation
;i

1

("Agency") argues that the work was a "substantial" improvement
i incidental to the sale of housing.lots, thus triggering Act 250

11
jurisdiction. Productions, Ltd. ("Productions") argues that the
work was done to repair flood damage and maintain an existing

1 road, and that Act 250 therefore does not apply.

iI II . FINDINGS OF FACT

iI 1. Productions, Ltd. (formerly named Forest Resources, Ltd.)
purchased the parcel in question on December 9, 1983, from
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Stephen and Mabel Lobdell. Exhibit #4. The parcel
encompasses 17.5 acres and is located approximately 850
feet south of Pine Banks Road. The ",Camp Road," so-called,
provides access to the parcel from Pine Banks Road, and
runs along the west boundary of the Productions parcel for
another 792 feet until it reaches a stone wall. Exhibit
#l.

Beginning in 1967 and over the years, the Lobdells had sold
several lots on the west side of the Camp Road, opposite
the Productions parcel. Five camps have been built on the
west side, at least one of which is occupied year-round.
The deeds signed by the Lobdells, including the one
conveying the 17.5 acres to Productions, conveyed to the
grantees a 50-foot right of way over the Camp Road in
common with the other grantees. The grantees agreed to
share proportionately in the cost of maintenance and upkeep
of the Camp Road.

Following its purchase of the parcel in late 1983,
Productions applied for, and received, a Subdivision Permit
from the Vermont Agency of Environmental Conservation to
subdivide the 17.5 acres into four 1.5-acre lots and one
11.5-acre lot. Exhibit #2. The Subdivision Permit was
issued on March 28, 1984. Productions then attempted to
market the 1.5-acre lots. The testimony indicated that an
agreement had been reached with one potential buyer, but
that the sale had fallen through. As of the date of the
hearing, no sales had been concluded, and Productions still
owned all five lots.

In 1967, when John and Helen Michel purchased a lot and
camp at the end of the Camp Road from the Lobdells, Camp
Road was easily negotiable by a passenger car. Over the
years, the road gradually had become more rutted and rough,
but still remained passable. Grass grew in along the edges
and in the center of the road, so that only two tire tracks
marked &he travel lane. The road was approximately 12 feet
wide prior to the changes in question.

On May 29, 1983, Westminster experienced a sharp storm
which dropped four inches of rain in three hours. As a
result, a portion of the Camp Road washed into an old
gravel pit located on the 11.5-acre lot owned by
Productions, rendering the road virtually impassable at
that point. Exhibits #3-13. The washout was not
immediately repaired, due to a dispute between the
landowners along the road and the Town of Westminster over
the Town's responsibility for repairing the road. Finally,
on June 18, 1984, after determining that the Town would not
repair the road, Mark Chickering, owner of Productions,
contracted with a bulldozer operator to have the washout
filled in.
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The bulldozer operator spent approximately two hours at the
site. Most of that time was spent in pushing the gravel,
which had washed from the road down into the old gravel
pit, back up the hill into the washout area. While he was
there, the operator also "back-bladed"  the remainder of the
Camp Road on each side of the washout area in order to
smooth out the ruts which had developed over the years.
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Although the back-blading removed or covered up the grass
and other vegetation growing in and along the sides of the
road, there was no evidence that any material had been
trucked or otherwise brought to the site. The Camp Road
did appear to be substantially wider after the bulldozer
work, as shown in the photographs taken on June 20, 1984.
Exhibit #3. However, when the Hearing Officer viewed the
site on February 28, 1985, the grass had recovered and the
Camp Road was back to a single travel lane.

The bill for the bulldozer work was paid by Productions.
Exhibit #6.

ii III. CONCLUSIONS OF LAW
II

of Law and Order

10 V.S.A. S 6081(a) requires that a permit be secured prior
to the "commencement of development." 10 V.S.A. S 6001(3)
defines "development" to include the construction of
improvements for commercial or industrial purposes on more than
one acre of land (or 10 acres, if the municipality has adopted
permanent zoning and subdivision bylaws). Board Rule 2(A) (6)
states that "development" includes:

(6) The construction of improvements for a road
or roads, incidental to the sale or lease of land,
to provide access to or within a tract of land or
more than one acre owned or controlled by a person.
In municipalities with both permanent zoning and
subdivision bylaws, this jurisdiction shall apply
only if the tract or tracts of involved land is
more than ten acres. For the purpose of determining
jurisdiction, any parcel of land which will be
provided access by the road is land involved in
the construction of the road. This jurisdiction
shall not apply unless the road is to provide
access to more than five parcels or is more than
800 feet in length.

I It is unclear whether the Camp Road was constructed
originally for the purpose of selling building lots along the
west side of the road. If the road were being constructed
today, it would require an Act 250 permit, since the road is

'I more than 800 feet in length,
I

and Productions clearly intends to
sell the lots totalling more than 10 acres. Nevertheless, the

d: Board finds that the road was in existence prior to the



/I

Findings of Fact, Conclusions of Law and Order
Page 4

enactment of Act 250, and is therefore generally exempt under
10 V.S.A. S 6081(b) as a pre-existing development. See, also,
Rule 2(O).

Even a pre-existing development, however, may fall under
Act 250 jurisdiction if there is a "substantial change." The
final sentence in S 6081(b) states:

Subsection (a) of this section shall apply to any
substantial change in such excepted . . . develop-
ment.

The definition of "substantial change" cannot be found in
the statute, but is defined by Rule 2(G) as follows:

"Substantial change" means any change in a develop-
ment or subdivision which may result in a signifi-
cant impact with respect to any of the criteria
specified in 10 V.S.A. section 6086(a) (1) through
(a) (10).

The definition requires the Board to make two
[i determinations: first, whether a "change" has occurred and,

second, whether the change may result in significant impacts
under any of Act 250's ten criteria. See Declaratory Ruling

I/ #151, Windsor Correctional Center, issued May 1984.

ji

I!
On the first issue, the Board finds that the work performed

_I at the site was to repair the flood damage which had occurred a
’ year earlier,

I!
and to restore the Camp Road to its pre-flood

condition. The material which was used to fill the gully carved
:j out by the flood waters was essentially the same material that
11 had been washed into the gravel pit. The "back-blading" work

/I p
erformed on the remainder of the Camp Road constituted no more
than normal maintenance of the road, smoothing out the ruts so

i! that passenger vehicles could drive through more easily. The
i~ repair and routine maintenance of a roadway does not constitute

ii a "change" under Rule 2(G).
’ /

it
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I
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Had there been evidence that Productions had intended to
upgrade the Camp Road over its historic condition, the Board
might have concluded otherwise. If, for example, Productions
had trucked in substantial quantities of gravel, and had widened
and ditched the road, Act 250 jurisdiction might have been
asserted. See Declaratory Ruling #153, Agency of Transportation,
Leicester Route 7, issued June 1984. However, those were not
the facts proved in this case./l/

i
I /I/ Should the road be upgraded in the future beyond its

ii historic condition, an Act 250 permit may be required.

I

!1
Ii
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Having concluded that no 'change"  has been made to the Camp
Road, the Board need not examine the issue of potential impact
with respect to any of Act 250's criteria.

IV. ORDER

Because we have concluded that the bulldozer work performed
on the Camp Road on June 18, 1984, did not constitute a
substantial change to a pre-existing development, it does not
require a permit.

Dated at Montpelier, Vermont this 10th day of April, 1985. ,

VERMEENVIRONMENTAL  BOARD #
1

Lawrence H. Bruce, Jr.
Melvin H. Carter
Donald B. Sargent


