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RE:

STATE OF VERMONT
ENVIRONMENTAL BOARD

10 V.S.A., Chapter 151

Ronald E. Tucker by
Peter J. Monte, Esq.
Young & Monte
P.O. Box 270
Northfield, VT 05663

Findings of Fact, Conclusions
of Law, and Order
Declaratory Ruling #165

This decision pertains to Petitions for Declaratory Ruling_ __‘. _
.filed with the Environmental Board ("the Board") by Kingman
Penniman and David and Janice Guyette on September 28 and
October 11, 1984, respectively. The Petitions seek a
determination concerning the applicability of 10 V.S.A., Chapter
151 (Act 250) to the operation of a gravel pit by Ronald E.
Tucker adjacent to Chandler Road in Berlin, Vermont.

The Board' notified the parties on October 23, 1984, of its
intention to designate its Chairman to serve as.administrative
hearing officer in this matte,r.pursuant to Board Rule 41 and
3 V.S.A. 5 811. Having received no objection, a hearing was
convened on November 19 and December 11 in Montpelier, Vermont
with Margaret P. Garland serving as hearing officer. A site
visit was also conducted on November 19. The following
participated as parties at the hearing:

Petitioners Janice and David Guyette by Anthony E. Otis,
Esq.;

Petitioner Kingman Penniman;
.Ronald E. Tucker by Peter J. Monte, Esq.;
The Town of Berlin and the Berlin Planning Commission by
Robert Halpert, Esq.

The hearing was recessed on December 11, pending preparation of
a proposed decision, a review of the record and deliberation by
the full Board. No party having requested the opportunity to ’
'present oral argument, the Board reviewed the hearing officer's
proposed decision in deliberative session on February 20. This
matter is now ready for decision. The following findings of
fact and conclusions of law are based upon the record developed
at the hearing.

I. ISSUES IN THE PETITIONS

Mr. Tucker 'has operated a commercial gravel extraction
operation on Chandler Road in Berlin since 1972. The
.Petitioners argue that the following alterations to that
operation, both individually and collectively, constitute a
"substantial change" requiring Mr. Tucker to obtain a land use
*permit as provided by 10 V.S.A., S 6081(b):

1) construction of an access roadway;

21 creation of a new area of excavation in the northwest
corner of the Tucker property;

3) installation of a truck weighing scale and scale house;

4) construction and operation of a gravel washing
operation;
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5) an increase in the historic rate of gravel extraction;
and

6)
gravel.

changes in the number and size of vehicles used to draw

The petitioners kurther argue that these operational and
construction changes result in adverse impacts under several
criteria of 10 V.S,A. 5 6086(a): Criterion 1 (air quality -
noise, dust and engine emissions), Criterion l(B)-(E)-(F)
(impact on the adjacent Dog River), Criterion 4 (erosion),
Criterion 5 (the safety of traffic on Chandler Road), Criterion
7 (municipal maintenance of Chandler Road), Criterion 8 (the
aesthetic appearance of the gravel pit), and Criterion 10 .
(conformance with the local plan).

Mr. Tucker, the Town and the Planning Commission argue that
there has been no substantial change to the gravel pit. They
further argue that the concerns addressed by the Petitioners
have already been adequately addressed through the Town's zoning
process which resulted in the imposition of substantial
conditions on the pit operation. Mr. Tucker believes.that he
has made,significant efforts to satisfy the legitimate concerns
of his neighbors.

II. INTERESTED PARTY STATUS

Mr. Tucker, the Town and the.Planning  Commission objected
to the participation of Mr. Penniman in these proceedings.
Mr. Penniman lives approximately three-quarters of a mile north
of the gravel pit on Chandler Road. While trucks entering and
leaving the Tucker premises could theoretically travel only on
the portion of Chandler Road south of the pit, most traffic
during the summer of 1984 travelled to and from the premises
past the Penniman residence. Bearing in mind the Board's
traditional latitude in declaratory ruling proceedings
concerning interpretation of the term "interested party," and
recognizing the distinction between party status in permit
appeal proceedings and declaratory ruling cases' (see Re:
Interstate Uniform Services, Inc., Declaratory Rulingx47
issued September 26, 1984), we conclude that
Mr. Penniman has a sufficient stake in the proceedings to
qualify as an 'interested party. Because neither Board Rule 3 -
nor 3 V.S.A. S 808, upon which Rule 3 is based, provide for the
limited admission of an interested party, Mr. Tucker's request
that Mr. Penniman's participation be limited to traffic issues
.was denied.

III. FINDINGS OF FACT

1. On August 1, 1972, Fred Jewett conveyed to Ronald
a 45 acre parcel of land located on the east side
Chandler Road,in Berlin, Vermont. At the time of
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acquisition by Tucker, several areas on the site had been
previously opened for gravel extraction. In 1971, Tucker
hauled approximately 20,000 yards from the Jewett property.
In 1970 Woodrow Rogers removed approximately 29,000 yards
from the Jewett lands and in 1969 he removed approximately
5,000 yards. The Town of Berlin also removed gravel in
1969 and substantial amounts of gravel were sold to the
railroad in prior years.

In view of the substantial extraction which occurred on the
Jewett lands'prior to June 1, 1970, the Tucker pit is a
pre-existing development as defined by Board Rule_ 2(O).

While a narrow, unimproved field road passable by tractors
provided access to the northern portion of the Tucker land,
the principal means of access to the central open gravel
pit area was a drive entering the premises from Chandler
Road at the approximate mid-point of the westerly boundary
of the Tucker land. The conveyance from Jewett to Tucker
included a 25' wide right-of-way to Chandler Road located
in the northwest corner of the premises; however, this
access was not improved or used prior to 1974. Exhibits 2
and 6.

Some time'after 1974, Mr. Tucker substantially improved
portions of the field road through excavation, filling and
widening. The previously unimproved right-of-way was
improved and extended through filling and excavation until
it joined the improved field road. The previous accesswas
abandoned and the new north-south drive became the sole
access to the premises for trucks drawing gravel from the
Tucker pit. Exhibit #ll.

During the summer of 1984, Tucker installed a truck scale
and a scale house containing instrumentation. The
installation allows Tucker to sell different grades of
gravel by weight instead of by truck load. The scale and
scale house are located east of Petitioners Guyettes'
property at the base of a hill. Loaded trucks generally
proceed from the central area of the pit in a northerly
direction; stop at the scale house for weighing, and then
proceed up the hill to Chandler Road.

During the summer of 1984 Tucker initiated gravel washing
operations in response to a demand for clean stone in
various sizes. A concrete revetment foundation was poured
on which was installed a gravel wash plant. Gravel travels
up a conveyor into the plant where a screw deposits the
material on to a classifier, consisting of four screens.
The screens act to sort the material according to size.
Water introduced to the classifier under pressure washes
the gravel.

.
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An electric water pump has been placed'on a ledge adjacent
to the Dog River to provide a source of water for,the wash
plant. Water is drawn from the river through a 260' long
section of 6" PVC pipe to the wash plant. Water is
withdrawn. from the Dog River at a maximum rate of 300
gallons per minute.

Three settling lagoons have been excavated north of the
wash plant and 100' east of the river. The lagoons are
designed to receive wash water and allow the settling of
silt to avoid adverse impact on ground or surface water.
The lagoons will be periodically cleaned-of accumulated
silt and are apparently of sufficient capacity to prevent
any overflow.

The wash plant is moveable and can be transported off-site
with several hours preparatory work. However, the plant
has not yet been moved by Tucker and any other operating.
location would require a water source and settling lagoons.

Tucker sold approximately 12,000 yards of gravel in 1984
and '17,600 yards in 1983. The largest quantity of gravel
sold by Tucker since he acquired the premises in 1972 was
approximately 19,400 yards in 1974 and the smallest
quantity was 8,500 in 1982. Average sales during the
twelve years of Tucker's ownership amounted to
approximately 13,500 yards.

The Town of Berlin has issued a zoning permit to Tucker
containing conditions pertaining to hours and days of
operation, landscaping, dust control and limiting yearly
gravel withdrawal to a maximum of 25,000 yards. Exhibit
#17. Tucker intends to comply with this volume
limitation and does not expect the wash plant operation to
increase the volume of extracted material.

During 1984 Tucker,withdrew substantial amounts of gravel
from an area in the northwest corner of his premises.
However, aerial photography of the site taken in 1974 shows
a smail excavation in the same 'area and Tucker has removed
small amounts of gravel from this location intermittently -
ove,r the past several years. In any event, the entire 45
acre Tucker tract contains a single, contiguous gravel
deposit and Tucker withdraws from different locations on
the tract depending upon the quantity and quality of gravel
sought by each customer.

Tucker owns a mobile gravel crusher which has been used
intermittently on the premises since 1973. However, the
crusher has spent more time orf the Chandler.Road premises
than it has spent processing gravel at the..Tucker pit. Use
of the crusher since 1980 has diminished because the
equipment has become obsolete. Tuc,ker intends to acquire
another crusher within the foreseeable future.
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Installation of the new access roadway, the settling
lagoons and wash plant, and the scale and scale house
constitute changes to the pre-existing gravel pit which may
result in significant impact with respect to, inter alia,
the following Criteria of 10 V.S.A. S 6086(a):

a. Because the new access roadway has been located in
closer proximity to adjacent residences occupied by
the Guyettes and the Millers, dust,, noise and vehicle
emissions may result in a significant impact on air
quality cognizable under Criterion 1 (air pollution).

b: Because of the proximity of the settling lagoons to
the Dog River and the infiltration of washwater
through the lagoons into groundwater, the washing
operation could result in significant impacts under
Criterion l(B) (waste disposal).

C . Because of the location of the lagoons and the
withdrawal of water from the Dog River for use in the
washing operation, significant impacts could result
with respect to Criterion l(F) (shorelines).

d. Construction of the lagoons and periodic removal of
accumulated silt may result in significant impacts
concerning Crite,rion 4 (soil erosion).

e. Because no readily apparent reclamation plan has been
instituted at the site, significant impacts with
respect to Criterion 9(E) (extraction of earth
resources) may result./l/

IV. CONCLUSIONS OF LAW

18 V.S.A. S 6081(a) requires that a land use permit be
secured prior to the commencement of "development." The latter.
termis defined by 10 V.S.A. S 6001(3) to mean, in part, the
construction of improvements for a commercial purpose on more
than one acre of land within 'a municipality which does not have
both permanent zoning and subdivision regulations. We conclude
that, were the Tucker premises now in their original natural
condition, the initiation of commercial gravel extraction
operations on the site would c.onstitute ,"development" and a land
use permit would be required.

.However, 10 V.S.A. S 6081(b) provides that no land,use
permit is required,for development commenced prior to June 1,
.1.970, excepting that a permit is required for "any substantial
change in such excepted . . . development." The term
"substantial change" is not defined by statute but is defined.by
Board Rule 2(G) as follows:

/1/No party submitted a copy of the municipal plan so any
potential impact under Criterion 10 cannot be appraised.
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"Substantial .change" means any change in a develop-
ment or subdivision which may result in significant
impact with respect to any of the criteria specified

in 10 V.S.A. section 6086(a) (1) through (a)(lO).

We conclude that installation of an alternative adcess
roadway, excavation of settling lagoons, withdrawal of water
from the.Dog River, installation of the wash plant, and
installation of the truck scale and scale house constitute
"changes" to the pre-existing gravel pit. As we have previously
noted-in Re: Clifford's Loam-and Gravel, Inc., Declaratory
Ruling #90 issued November 6, 1978, changing the nature of a
gravel extraction operation through the addition of new
equipment is the sort of alteration which, if accompanied by
potential impacts upon the ten Criteria, is one basis for
concuding that a "substantial change" has occurred. We cannot,
however, conclude that excavation in the northeast corner of the
premises'is a change in that we have found that said excavation
commenced several years ago and is part of the progressive.
extraction of gravel from a single natural deposit. See Re:
Albert Nadeau, D.R. #141 issued 6/23/83. Similarly, beta= we
have found that recent extraction volumes do not deviate from
the history of past operations, current extraction volumes have
not resulted in a change.

We further conclude that the changes noted above may result
in significant impacts under several of the Criteria of
10 V.S.A. 5 6086(a). The relocated access roadway has
apparently increased the-impact of dust, noise and vehicle
emissions on residents of the area. Installation of the gravel
washing operation implicates significant concerns regarding
waste disposal, the Dog River shoreline, and erosion control.
The lack of any apparent reclamation plan (as opposed to a
general intention to ultimately reclaim the premises) may result
in significant impacts under Criterion 9(E)./2/

We, therefore, conclude that Mr. Tucker has substantially
changed the,pre-existing gravel pit and a land use permit must
be secured to authorize those changes. However, we agree with
Mr. Tucker's contention that Commission review should not extend
to the entire gravel pit operation unless there is a significant
increase in the volume of material withdrawn by Mr. Tucker above

/2/Because this is not a land use permit application
proceeding, we do not offer an exclusive list of criteria

reviet,

potentially implicated by changes to the gravel pit. Such a
determination must be made by the District Commission in the
first instance.
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the historic level of extraction./3/ District Commission review
should not extend beyond an analysis of the changes identified
in this decision: the altered access roadway, the scale
installation, the washplant operation .and the settling lagoons,
together with lands and impacts directly associated with these
changes. This conclusion is consistent with the,language of
10 V.S.A. S 6081(b) which confers jurisdiction only in respect
to substantial changes,to a pre-existing development; it does
not grant jurisdiction over the ,entire pre-existing development
'unless changes permeate the entire project.

,/3/ See In're Howard A. Manosh, Declaratory Ruling #163
issued August 29, 1984. We note that the highest extraction
volume established for the Tucker Pit was the 19,400 yards
removed in 1974.
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v. ORDER

Ronald E. Tucker must secure a land use permit pursuant to
10 V.S.A. 5 6081(a) authorizing the installation of a relocated
access roadway, installation of gravel washing facilities, and
installation of truck weighing equipment, all at his'premises
adjacent to Chandler Road in Berlin, Vermont. Mr. Tucker must
file a complete land use permit application with the District #5
Environmental Commission on or before April 1, 1985, and must
diligently pursue the issuance of a permit.

Dated at Montpelier, Vermont this 27th day of February,
1985.

VERMONT ENVIRONMENTAL BOARD

By:

/ -/ 'Chairman
Ferdinand Bongartz

Lawrence H. Bruce, Jr.
Melvin H. Carter
Warren M. Cone


