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VERMONT ENVIRONMENTAL BOARD

10 V.S.A., Chapter 151

H.A. Manosh Corp. by
Martin K. Miller, Esq.
Miller & Eggleston, Ltd.
P.O. Box 1489
Burlington, VT 05402-1489

Findings of Fact, Conclu-
sions.of Law and Order:
Declaratory Ruling #164

On August 21, 1984, the H.A. Manosh Corporation filed a
Petition for Declaratory Ruling with the Environmental Board
("the Board") seeking a determination concerning the
applicability of 10 V.S.A., Chapter 151 (Act 250) to the
so-called Ferland Pit in Hyde Park, Vermont. The parties raised
two distinct jurisdictional issues:

1) The Manosh Petition inquired whether Act 250 applied
to the pit in view of its association with an asphalt
batch plant operated by Manosh in Morristown, Vermont.

2) The Garfield Road Association inquired whether,
irrespective of the pit's association with the batch
plant, there has been or will be a "substantial
change" to the pit.

On October 23, 1984, the Board notified the parties of its
intent to designate its Chairman to act as administrative
hearing officer in this matter pursuant to Board Rule 41 and
3 V.S.A. S 811. Having received no objection, a public hearing
was convened in Morrisville, Vermont, with Margaret P. Garland
acting as hearing officer. A proposed decision in respect to
issue one was issued on December 27, 1984. The hearing was then
reconvened on March 12, 1985, in Morrfsville, with Chairman
Darby Bradley acting'as hearing officer, and a proposed decision
with respect to. the second inquiry was issued on April 1, 1985.
The following participated as interested parties at the
hearings:

Petitioner H.A. Manosh Corporation by Martin K. Miller,
Esq. and Patricia Bergeron, Esq.;

Garfield Road Association ("the Association") by Steven F.
Stitzel, Esq.;

Lamoille County Development Association ("LCDA") by Anthony
Ciaraldi, Executive Director. ,,'<.

On April 10, the full Board heard oral argument from the
parties in respect to the two proposed decisions. Subsequent to
oral argument, the Board determined the record complete and
adjourned the hearing. This matter is now ready for decision.
The following findings of facts and conclusions of law are based
upon the record developed at the hearing. To the extent that
memoranda submitted by the parties could be considered requests
to find, and to the extent that we agreed with and found
necessary findings proposed by the parties, those findings have
been incorporated herein; otherwise, said requests to find are
denied.
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ISSUES PRESENTED

A. Involved Land

On July 27, 1984, the Coordinator for the District #5
Environmental Commission issued an advisory opinion
pursuant to Board Rule 3(C) concluding that the Ferland pit
in Hyde Park is "involved land" under Board Rule 2(F) when
considered in association with the Manosh asphalt batch
plant located within five miles of the pit. Because the
batch plant is subject to Act 250 jurisdiction and was
previously issued Land Use Permit #5LO193-3, the
Coordinator concluded that the "Manosh Corporation must
obtain a land use permit for the use of the Ferland pit as
an aspect of the asphalt plant."

Manosh argues that Rule 2(F) is no more than a device
for determining jurisdiction; it reasons that, because Act
250 jurisdiction attached to the batch plant independent of
and without reference to the Ferland pit, there is no need
in this case to rely on Rule 2(F). Manosh does not believe
Rule 2(F) is a mechanism for determining the appropriate
scope of project review. In the alternative, Manosh argues
that the Ferland pit is not involved with the batch plant
operation and for this reason, Rule 2(F) does not permit
evaluation of the Ferland pit under the ten criteria.

The Association argues that Rule 2(F) and Committee to
Save the Bishop's House v. Medical Center, 137 Vt. 142
(1979) both support the conclusion that the Ferland pit is
involved in the operation of the batch plant and that Act
250 review must extend to the Ferland pit. LCDC has no
position on the narrow issue presented by the Petition but
generally argues that gravel is a resource in demand in
Lamoille County and that the Manosh operation contributes
to the economy of the region.

Because the Board has concluded in respect to the
second issue that an Act 250 permit must be secured for the
Ferland Pit, we decline to address this issue.

B. Substantial Change ,a‘(,'

10 V.S.A. S 6081(b) exempts from the land use permit
requirements of 5 6081(a) a development which pre-dated Act
250. However, the final sentence of S 6081(b) provides
that a permit must be secured prior to any "substantial
change" to a pre-existing development. All parties agree
that the Ferland Pit was in existence prior to the adoption
of the Act. However, the Association argues that the pit .
has been substantially changed in that Manosh has
introduced mechanized equipment and has significantly
increased the volume and rate of extraction at the pit,
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both of which have resulted in impacts under the ten
criteria of 10 V.S.A. S 6086(a). ~Manosh denies that
has been a change to the premises resulting in such
impacts.

II.

1.

2.

3.

4.

there

FINDINGS OF FACT

The parties have stipulated that the gravel pit was in
existence prior to June 1, 1970, the date Act 250 became
effective. The property in question is 48 acres in size,
and was owned by one Paul Ferland from 1950 until 1969. In
1958 or 1959, Ferland began to excavate gravel for use by
the Town of Hyde Park. Although the precise rate of
removal during Ferland's ownership is in question, there is
little doubt that it was very low: only l-14 acres of land
had been excavated by the spring of 1969. The only product
sold from the pit by Ferland was bank-run gravel.

On May 15, 1969, Ferland sold the property to Hicks &
Miller. There was apparently little change in the activity
at the pit until after August 8, 1969, when the property
was purchased by Manosh (Exhibit #3). Since that time,
Manosh has operated the pit continuously to the present.
Although the extraction rate has varied every year, it is
clear that Manosh has worked the pit much more actively
than Ferland had. By early 1985, between 15 and 20 acres
of land had been excavated.

A key factual issue in this case'is the rate of gravel
removal prior to June 1, 1970, the date Act 250 became
effective, because it is against this historic rate that
any subsequent "change" must be measured. Unfortunately,
the records which might prove the actual removals are no
longer in existence. Aerial photographs of the site taken
in 1966 and 1973 (Exhibits #4 and #5) show a substantial
change in the size of the pit, but offer no help for the
critical period between August 8, 1969 and June 1, 1970.
The Board must therefore rely upon the memories of
witnesses about events 16 years ago.

The memories did not always agree. Several witnessesftiho  ’
lived near the pit or visited the area frequently recall
that there was little change in the operation during the
first year of Manosh's ownership, and that activity at the
pit increased substantially in the early seventies; Howard
Manosh and an employee of the company, on the other hand,
recall that activity at the pit increased immediately after
Manosh's purchase in August 1969 and continued into
November. Manosh estimates that 15,000-20,000  cubic yards *
of bank-run gravel were hauled from the Ferland pit in
1969.
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The Ferland pit was the first gravel pit that Manosh
purchased. At that time, the company. owned four dump
trucks, each capable of carrying a seven-yard load. The
four trucks were used to draw gravel from the pit
to construction sites in Hyde Park, Morrisville, Elmore,
Stowe and other communities in the area. The drivers
loaded the trucks themselves. Occasionally, they hauled
gravel from other pits, but 90% of the gravel which Manosh
hauled in 1969 came from the Ferland pit. Depending upon
the location of the construction site, each truck could
make between five and eight trips per day. The drivers
worked five to six days per week at that time.

Although the evidence does not allow the Board to calculate
the rate of extraction precisely, the Board finds that
Manosh probably did not extract more than 15,000 yards of
gravel from the Ferland pit in 1969, even if the evidence
is viewed in a light most favorable to his position.
Assuming that each truck made an average of 35 runs per
week (seven runs per day, five days per week) from the pit,
hauling approximately seven yards of gravel in each run,
the four trucks would have drawn approximately 1,000 yards
of gravel per week. There is a little more than 13 weeks
between August 8 and the beginning of deer season, a date
when everybody seems to agree that construction activity
drops off dramatically.

There is less disagreement over the level of activity at
the Ferland pit since 1969. In 1970, Manosh acquired two
new dump trucks, each capable of&carrying  12 yards of
gravel. Gradually, over the years, the seven-yard trucks
have been replaced by 12-14 yard trucks. In 1973 or 1974,
a screening plant was installed at the pit in response to
the purchasers' demand for a more uniform aggregate
material. The screening plant was capable of producing
two or three grades of stone as well as winter sand.
Shortly after, a stone crusher was added to the site,
allowing Manosh to make use of the "over-ride" material
left over from the screening operation. When the pit is in
full operation, two-three employees, in addition to the
drivers, are stationed at the site to operate the loaders,
screening plant and crusher.

,,
,

The only years for which Manosh has accurate records on
removals from the Ferland pit are from 1979 to 1985. Using
twelve month periods from March to March, the removals were
as follows:

1979-1980 - 37,000 yards
1980-1981 - 42,000 yards
1981-1982 - 41,000 yards
1982-1983 - 19,000 yards
1983-1984 - 16,000 yards
1984-1985 - 33,000 yards.
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The principal factors determining the amount of gravel
drawn from the Ferland pit have been the level of
construction activity in Lamoille County during the year
and the proximity of other gravel pits to the construction
sites. In the future, at least part of the demand from the
Ferland pit will be more constant, because Manosh has
constructed an asphalt batch plant less than five miles
away and expects.to use at least 1,500 tons of aggregate
per year from the pit.

The testimony of the witnesses appearing for the Associa-
tion, which was unrebutted by Manosh, indicated that
significant impacts have resulted from changes at the pit.
Based on this testimony, we find that the addition of
mechanized equipment at the site, together with the
increase in the rate and volume of extraction, has had the
following impacts:

a) a significant increase in the amount of dust generated
by vehicles entering and leaving the site;

b) an increase in noise levels on neighboring properties;

c) to a potential increase in town road maintenance
requirements, due to the use of heavier trucks;

d) a potential increase in traffic safety problems, due
to increased truck traffic;/l/ and

e) potential adverse impacts art agricultural operations
on neighboring lands, due to the increase in dust.

The above .impacts appear to have had a harmful impact upon
the environment and the surrounding land uses and
development.

III. Conclusions of Law

All parties agree that the so-called Ferland Pit was in
existence prior to June 1, 1970. Therefore, a land use permit
under Act 250 is required only if there has been or will be a a
"substantial change" to the pit. Board Rule 2(G) defines the
term "substantial change" as follows:

/l/While during the lean years of 1982-3 and 1983-4 the
actual number of vehicles may not have exceeded 1970 levels,
there may have been as many as 1,000 more vehicle round-trips
during Manosh's more productive years. Furthermore, the use of
larger trucks on narrow town roads increases traffic safety
concerns.
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"Substantial change" means any change in a
development or subdivision which may result
in significant impact with respect to any
of the criteria specified in 10 V.S.A.
section 6086(a)(l) through (a) (10).

We have previously articulated the two-pronged test which
must be satisfied when applying Rule 2(G): We must first
conclude that there has been a cognizable physical change to the
pre-existing development. If such a change is found, jurisdic-
tion attaches only if we also conclude that the change has
caused a significant impact under one or more of the ten
criteria of Act 250. See Re: Agency of Transportation, D.R.
#153, issued June 28, 1984.

We conclude that the first prong has been satisfied by two
distinct changes initiated by Manosh since June 1, 1970. First,
mechanized equipment has been added to the site. The Board's
decision in Re: Clifford's Loam and Gravel, Inc., D.R. #90,
issued November 6, 1978, indicates that the addition of a stone
crusher may be a sufficient change in the nature of a gravel
operation to allow Act 250 jurisdiction to be asserted. We
cannot agree with Manosh's argument that mechanized equipment is
a natural component to be expected in all gravel pit operations,
an argument made by analogy to our decision in Re: Viewmont
Subdivision, D.R. #155, issued October 17, 1984. While garages,
barns, and even tennis courts and swimming pools have been
natural appurtenances of residential subdivisions for many
years, stone crushers and gravel screening equipment have not
been a natural feature of Vermont grade1 pits, especially as
they were operated in 1970.

The second change disclosed by the record is the dramatic
increase in the volume and rate of gravel extraction. Prior to
1969, only approximately 1.5 acres of the site had been opened
over an 11 year period; since 1969 more than 15 acres have been
opened. Furthermore, no more than 15,000 yards were removed in
1969, the highest volume year prior to Act 250. Between 1979
and 1984, Manosh has averaged slightly more than 31,000 yards
each year, with a high of 42,000 yards./2/ As the Board
indicated in its recent decision Re: Ronald E. Tucker, D.R._,,,
#165, issued February 27, 1985, if there is a significant ’
increase in the volume of material withdrawn above the historic
level of extraction, Act 250 jurisdiction could extend over the
entire operation of a pre-existing gravel pit, and not merely to
the specific changes.

/2/At oral argument, Manosh requested the opportunity to .
submit further evidence regarding pre-1970 extraction rates.
However, because the hearing officer offered all parties the
opportunity to submit additional evidence after the March 12
hearing and Manosh declined to do so, we deny Manosh's request.
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We also conclude that these changes have been accompanied
by potential impacts under several of the .ten criteria found in
10 V.S.A. §6089(a): Increased dust and noise (Criterion 1 - air
pollution, Criterion 8 - aesthetics), increased truck traffic
and the use of larger vehicles (Criterion 5 - traffic safety and
congestion, Criterion 7 - burden on municipal services),
accelerated destruction of primary or secondary agricultural
soils (Criterion 9(B) and 9(C) - primary and secondary
agricultural soils), and the conduct of operations which may
have an adverse impact on adjacent land uses and the environment
(Criterion 9(E) - extraction of earth resources). We further
conclude that these impacts are associated with the changes we
previously identified and are not attributable solely to the
natural operation of the pit at its historic pre-1970 levels.

The exemption from Act 250 granted to pre-existing
developments is limited by the language of 10 V.S.A. S 6081(b).
When a person asserts that he falls within a statutory
exemption, he carries the burden of proving that exemption.
Bluto v. De,pt. of Employment Security, 135 Vt. 205 (1977). The
Board should not broaden the exemption beyond what the statute
intended, especially in the light of substantial adverse impacts
on the adjacent property owners and surrounding area.

Manosh has, therefore, substantially changed the Ferland
pit and a land use permit must be secured pursuant to 10 V.S.A.
S6081.

.
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IV. ORDER

Because the H.A. Manosh Corporation has substantially
changed the operation at the Ferland gravel pit, the Corporation
must secure a land use permit as required by 10 V.S.A. $6081.
The Corporation shall file a complete permit application with
the District #5 Environmental Commission on or before May 15,
1985, and must diligently pursue issuance of that permit.

Dated at Montpelier, Vermont this 17th day of April, 1985.

VERMONT ENVIRONMENTAL BOARD

?(lkdl_A

Da@ Bradley, Ch$j!rman
Ferdinand Bongartz
Lawrence H. Bruce, Jr.
Melvin H. Carter
Donald B. Sargent


