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STATE OF VERMONT s

RE:

ENVIRONMENTAL BOARD

10 V.S.A. Chapter 151

WAJA, Inc.
Morristown, Vermont

Findings of Fact,
Conclusions of Law
and Order

Declaratory Ruling #162

This decision pertains to a Petition for Declaratory Ruling
filed with the Environmental Board ("the Board") on July 20, b
1984 by the Lamoille County Development Council ("the Council") ’
seeking a determination as to the applicability of 10 V.S.A.,
Chapter 151 (Act 250) to the construction of a veal barn by
WAJA, Inc. in Morristown, Vermont.

A public hearing was convened in this matter on August 9, ;
1984 in Morrisville, Vermont. The following participated as
interested parties at the hearing:

I

Petitioner Council by Anthony F. Ciaraldi, Executive
Director

WAJA Farms, Inc. by David Ring

Vermont Department of Agriculture ("the Department") by ’
William Rice, Esq. :

University of Vermont Extension Service by Paul Sanger

Town of Morristown by Paul Hughes

The hearing was recessed on August 9th pending the filing
of memoranda by the parties, a review of the record and deliber-
ation. On September IO-, 1984, the Department filed a Memorandum
of Law. On October 3, 1984 the Board determined the record
complete and adjourned the hearing. This matter is now ready
for decision.. The following findings of fact and conclusions
of law are based upon the record developed at the hearing.

I. ISSUES IN THE PETITION

The Petition seeks this Board's determination concerning
whether or not a land use permit must be secured as required by
10 V.S.A. 56081(a) prior to the construction of three inter-
connected veal barns by WAJA, Inc. The focus of our inquiry is
the interpretation of the following portion of 10 V.S.A.
$6001(3):

P-
./
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The word "development" shall not include construc-
tion for farming, logging or forestry purposes
below the elevation of 2500 feet.

II. FINDINGS OF FACT

1. WAJA Farms, Inc. proposes to construct three inter-
connected barns for the production of veal for human consump-
tion. The entire structure will be approximately 450' long,
80' wide, and 19' high. A water well will be drilled, an
access drive with vehicle parking will be constructed, a manure
separation and storage station will be installed, a two million
gallon effluent storage pond will be excavated, and the site
will be regraded to accommodate these facilities. Exhibit #2.

2. The veal facility will occupy approximately 6 acres of
a larger 46 acre tract which is the former Omer Brosseau farm
on State Aid Highway #2 in Morristown. The maximum capacity of
the barns will be 1260 head. The facility will generate
approximately 5.5 gallons of effluent per head of veal per day
and approximately 15 gallons per person per day. WAJA expects
to have seven employees on the site.

-I
3. The portion of the project site not occupied by the

veal facilities will continue to be cultivated. WAJA may use
the remaining land to spray irrigate effluent generated by the

veal unless it can be sold to local farmers. The residual land
will be used as pasture, as crop land, or for tree production.

4. WAJA Farms, Inc. is in the business of producing veal.
It is affiliated with a second company, Formula 1 Feeds, which
manufactures feed, operates calf receiving stations and conducts 1
slaughtering and packing operations
(including part ownership of R & E Market in Morrisville).
A third affiliate, Premier Veal is WAJA Farms' exclusive i
marketing agent. The Morristown facility will cost
approximately $700,000 to put into operation, including t
$250,000 for construction of the barns.

III. CONCLUSIONS OF LAW !

A. What is "Farming": Guides to Interpretation, I

"Construction for farming purposes" is expressly 1
excluded from the land use permit requirement imposed cn
other "developments" by 10 V.S.A. S6081. This case presents 1

the difficult task of articulating a definition of the term
P- A 'If arming" in the absence of any such defiilition in the Act

itself. We believe it appropriate to examine several
different authorities (including our own common sense) and t

principles in performing this function. I,
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In construing the statute, we must bear in mind the
following principles of statutory interpretation:

1) The intent of the Legislature, to the extent we can
discern that intent, must control and in ascertaining Legisla-
tive intent we may look to the entire statute, its purposes and
its goals. In re_Agency of Administration, 141 Vt.-68; 76
(1982).

2) As the Supreme Court has noted, ". . . when the meaning
of a statute is plain and unambiguous on its face, it must be
enforced according to its express terms without resort to
construction." In re Burlington Housing Authority, 143 Vt. 80,
83 (1983).

3) Exemptions and exceptions within a statutory scheme
are to be construed narrowly. In re Edward B. Marks Music
Corp. v. Colorado Mag., Inc., 497 F.2d 285, 288 (10th Cir.
1974) (,,. . _. it is the general rule that a proviso should be
strictly construed to the end that an exception does not devour
the general policy which a law may embody.")

4) To assist us in interpretation we may look to other
statutes pertaining to related subjects. In re Taconic Racing
Association v. Dept. of Public Safety, 130 Vt. 388, 392 (1972).

B. Legislative Intent

We conclude at the outset that the Legislature did not
intend to exempt all "agricultural" construction from the land
use permit requirement. We must presume that because the
Legislature used the term "agricultural" in other portions of
Act 250 (see 10 V.S.A. §6086(a) (9) (B) and (C)1, it chose the
word "farming" advisedly. Therefore, as we reminded the
parties during the hearing, our concern here is not to define
"agriculture", but, rather, to define "farming."

We now turn to an evaluation of Legislative intent. The
declaration of Legislative intent which accompanied passage of
Act 250 stated, in part:

it is necessary to regulate and control
&h;! Utilization and usages of lands and the
environment to insure that, hereafter, the
only usages which will be permitted are not
unduly detrimental to the environment, will
promote the general welfare through orderly
growth and development and are suitable to the
demands and needs of the people of this stacc.
Act No. 250 of 1969 (Adj. Sess.), $1, emphasis
supplied.
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I
Furthermore, in 1973 the Legislature adopted the Vermont
Capability and Development  Plan. Several portions of that Plan ’
lead us to the conclusion that the Legislature intended to
facilitate the preservation of land capable of supporting
agricultural production and did not intend to promote agricul-
ture independent of its land base: I

(2) Utilization of natural resources I

Products of the land and the stone and
minerals under the land, as well as the beauty
of our landscape are principal natural resources
of the state. Preservation of the agricultural
and forest productivity of the land and the
economic viability of agricultural units, conser-
vation of the recreational opportunity afforded
by the state's hills, forests, streams and lakes,
wise use of the state's nonrenewable earth and
mineral reserves, and protection of the beauty
of the landscape are matters of public good.
Uses which threaten or significantly inhibit
these resources should be permitted only when
the public interest is clearly benefited thereby.

(7) Specific areas for resource development

The flow of ca sh into Vermont to pay for
goods manufactured in the state, grown in the
state, or mined andquarried in the state, and
to pay for services offered in the state to
out-of-staters is of primary importance to the
state's economy. Enterprises adding the ’
greatest value by conversion of native raw
materials or the-products of the land are
particularly beneficial to the public interest.

(9) Natural resources specifically provided for

Those natural resources referred to in
section 6086(a)(l) (A) "headwaters," (13) "waste
disposal," (C) "water conservation," (D) "flood-
plains," (E) "watercourses," and (F) "shorelines,"
and section 6086(a) (8) (A) "wildlife habitat and
endangered species," and section 6086(a)(9)(B)
"primary agricultural soils," (C) "forests and

.'secondary agricultural soils," (D) "earth
resources," (E) "extraction of earth resources II

I

and (K) "development affecting public investments"
should be planned for development and use under
the principles of environmental conservation  set
forth in those sections.
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(16) Public facilities or services adjoining
agricultural or forestry lands

The construction, expansion or provision
of public facilities and services should not
significantly reduce the resource value of
adjoining agricultural or forestry lands unless
there is no feasible and prudent alternative,
and the facilitv or service has been planned toa b

minimize its effect on the adjoining lands.
Act No. 85 of 1973, $7, emphasis supplied.

Finally, reference to Criterion 9(B) of 10 V.S.A. 56086(a)
is useful because that section, and the definition to which it
refers, confirm the conclusion that the Legislative focus was
on the preservation of land suitable for cultivation. The term
"primary agricultural soils" is defined by 10 V.S.A.
$6001(15) to mean, in part:

This definition is transferred into Criterion 9(B)'s scrutiny

. . soils which have a potential for growing
iood or forage crops, are sufficiently well drained
to allow sowing and harvesting . . . and have few
limitations for cultivation . . .

of any subdivision or development which will 'significantly
reduce the agricultural potential of the primary agricultural
soils". We conclude from this language that at least one
rationale for the Legislature's exemption of 'farming" construc-
tion was that it sought to facilitate, through the grant of an
exemption, the sort of activity protected by Criterion 9(B):

*+
i

the cultivation of soil for the production of food or forage
crops./l/

C . Reiated Vermont Statutes

We are aware of two Vermont definitional statutes pertain- ’
ing to related fields which provide some guidance. 12 V.S.A.
5S5751 and 5752, relating to nuisance suits against agricultural j
activities, provide, in pertinent part:

/I/
I

We are unpersuaded by the Department's argument that I
the Legislature intended to broaden the "farming" exemption

when it abandoned the clause "bona fide farming enterprises" I

for the current language "construction for farming purposes"
found in §6001(3). We conclude instead that the t.r5ffi.eI_r1Ct1re ’
only sought to avoid administrative inquiry into tile :Xnesty, a
sincerity and good faith of each individual claiming an
exemption.
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s5751. Legislative findings and purpose t

The legislature finds that agricultural
production is a major contributor to the state's
economy;.agricultural lands constitute unique
and irreplaceable resources of statewide
importance; that the continuation of agricultural
activities preserves the landscape and environ-
mental resources of the state, contributes to the
increase of tourism, and furthers the economic
self-sufficiency of the people of the state; and
that the encouragement, development, improvement,
and preservation of agriculture will result in a
general benefit to the health and welfare of the
people of the state . . .

S5752. Definitions

(4 "Agricultural activity" includes,.
but is not limited to, the growing, raising and
production of horticultural and silvicultural
crops, grapes, berries, trees, fruit, poultry,
livestock, grain, hay, and dairy products.

32 V.S.A. SS3751 and 3752(l), which are part of Vermont's
Agricultural and Forest Lands Use Taxation statute, state, in
part:

s3751. Statement of purpose .

The purpose of this chapter is to encourage
and assist the maintenance of Vermont's productive
agricultural and forest land; to encourage and
assist in their conservation and preservation for
future productive use and for the protection of
natural ecological systems; to prevent the
accelerated conversion of these lands to more
intensive use by the pressure of'property taxa-
tion at values incompatible with the productive
capacity of the land; to achieve more equitable
taxation for undeveloped lands; to encourage and
assist in the preservation and enhancement of
Vermont's scenic natural resources; and to enable
the citisens of Vermont to plan its orderly growth
in the face of increasing development pressures in
the interests of the public health, safety and
welfare.
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n
53752. Definitions

For the purposes

I

of this chapter:

(1) "Agricultural land" means any land,
exclusive of any housesite, in active use to grow
hay or cultivated crops, pasture livestock or to
cultivate trees bearing edible fruit or produce an
annual maple product, and which is 25 acres or
more in size except as provided below.

That same section defines the term "farmer' as follows:

"Farmer" means an individual who earns at least
one-half of his annual gross income from the
business of farming as that term is defined in
Regulation 1.175-3 issued under the Internal
Revenue Code of 1954."

Finally, Regulation 1.175-3 reads:

The term "farm" is used in its ordinary, accept-
ed sense and includes stock, dairy, poultry,
fish, fruit and truck farms, and also
plantations, ranches, ranges and orchards.

These definitions are not controlling because they do not
refer expressly to the term "farming." However, several
elements are interesting. First, both $55751 and 3751 share a
common theme with Act 250: the preservation of agricultural
land as a state resource with a goal of preserving the Vermont
landscape and environment and furthering the state economy.
The definition found in 55752 is less helpful because it is an
all-inclusive, broad definition which makes no reference to
"farming."

The Land Use Taxation provisions, on the other hand, do
focus on'the term "farm" and suggest two principles:

1) a common sense, ordinary meaning should be applied to
the term "farm;"

2) 32 V.S.A. SS3756 and 3752(l) make clear that it is not
the farmer or agriculturalist who qualifies for use value
appraisal but, rather, it is land which is cultivated for
production of hay, crops, trees, maple products, or used to
pasture livestock which qualifies for special tax treatment.
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D. Analogous Zoning Cases

We agree with the Petitioner and the Department that
zoning cases from other jurisdictions should not control our
decision here and should not be a basis for abandoning common
sense and of ordinary meanings. However, we cannot ignore the
common features shared by Act 250 and local regulations adopted
pursuant to Vermont's Municipal and Regional Planning and
Development Act (24 V.S.A., Chapter 117). Act 250 itself draws
upon Chapter i17 mechanisms: municipal planning commissions
are "statutory" parties to land use permit proceedings (10
V.S.A. S;S6084(a) and 6085(c)), Criterion 10 of 10 V.S.A.
$6086(a) requires a determination of conformance with local
plans, and permits may contain conditions similar to require-
ments that may be imposed under zoning bylaws (10 V.S.A.
§6086(c)). Furthermore, in interpreting Act 250, the Supreme
Court has referred to zoning cases. See Committee to Save
Bishop's House v. Medical Center, 137 Vt. 142, 152 (1979).
Finally, construction projects are frequently subject to the
concurrent jurisdiction of Act 250 and local bylaws in respect
to similar issues. See In re Preseault, 132 Vt. 471 (1974); In
re Patch, 140 Vt. 158 (1981); In re Agency of Administration,-
141 Vt. 68, 76 (1982).

We believe the following conclusions can generally be
drawn from zoning cases which have addressed the definitions of
"farming" and "agriculture":

1) The term "agriculture" is normally considered broader
in scope than the term "farm." See, Annotation, 97 ALR 2d 702,
704 and 710-711, and cases cited therein.

2) "Farming" is ordinarily inextricably linked to land
cultivation:

. . . a farm has been held to denote a consider-
able tract of land devoted, at least in part, to
cultivation of crops and produce, with suitable
buildings. [citations omitted] "A farm is, both
by the standards and in common acceptation, defined
to be a body of land . . . devoted to agriculture,
either to the raising of crops or pasturage or both."
[citation omitted] It is generally recognized,
however, that stock raising, dairying, and kindred
activities are legitimately to be considered as a
part of and included within farming when carried on
in connection with and incidental and subordinate-
to tillage of the soil. Chodnov v. Board of Appelas
of Town of Bloomfield, 154 A.2d 161, 163 (l?.‘l).
See also Town of Mt. Pleasant v. Van Tassell, 165
N.Y.S. 2d 458 (Supr. Ct. 1957), Town of Lincoln v.
Murphy, 49 N.E. 2d 453 (Mass. 1943).
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E. "Construction for Farming Purposes"

Drawing on the above authorities, we reach the following
conclusions. "Farming" for the purposes of 10 V.S.A. §6001(3)
means the cultivation of land and the production of agricultural
products, either food or forage crops. We believe that land
cultivation is an essential component of what Vermonters
ordinarily consider a "farm." The production of consumable raw
products (i.e. hay, maple syrup, eggs, milk, meat) is the

second element traditionally associated with the Vermont farm.

We, therefore, conclude that the WAJA veal operation falls
within the exemption of "construction for farming purposes." A
substantial portion of the site (approximately 40 acres) will
continue to be cultivated as pasture land, crop land or for
tree production and WAJA will produce an agricultural product,
veal.

We do not conclude that the production of all agricultural
products, absent any land cultivation, will fall within our
de_finition of "farming." For example, were the WAJA operation
to be located on a parcel just large enough to accommodate the
barns, drives, waste disposal and related facilities, the
proposal would no longer fall within the ordinary meaning of
the term "farm." The land cultivation component would be
missing.

We are confident that the definition we have articulated
makes common sense, is reasonably related to the Legislature's
intent and is consistent with related Vermont statutes and
zoning decisions from other jurisdictions. The definition will
exempt ordinary
sugarbushes and
does not depend-.-particular size
"commercial" in

Vermont farms: dairy farms, stock farms,
vegetable farms, among others. The definition
upon any particular production technique, any
of operation, or whether or not the farm is
character.
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Finally, because WAJA does not propose any processing of
veal, we do not now address the question of what sorts of

a agricultural product processing, if any, falls within the
"farming" exemption.

Dated at Montpelier, Vermont, this 3rd day of October, 1984.

VERMONT ENVIRONMENTAL BOARD

Members participating
in this decision:
Margaret P. Garland
Ferdinand Bongartz
Dwight E. Burnham, Sr.
Melvin H. Carter
Warren M. Cone
Roger N. Miller


