
VERMONT ENVIRONMENTAL BOARD
10 V.S.A., Chapter 151

RE: Town Highway #37, Declaratory Ruling #156
Middlesex, Vermont

This decision pertains to a Petition for Declaratory Ruling
filed with the Environmental Board ("the Board") on June 4,
1984, by Frank and Ramona Gabaree seeking a determination
concerning the applicability of 10 V.S.A., Chapter 151 (Act 250)
to the construction of certain improvements to Town Highway #37
in Middlesex, Vermont. On June 11, 1984, the Board notified the
parties of its intent to designate its Chairman to act as a
hearing officer in this matter pursuant to Board Rule 41 and
3 V.S.A. $811. Having received no objection, a public hearing
was convened on July 16, 1984, in Montpelier, Vermont, with
Margaret P. Garland acting as Administrative Hearing Officer.
The following were present at the hearing:

Petitioners Frank and Ramona Gabaree by Gleb Glinka, Esq.;
Town of Middlesex and Middlesex Planning Commission by J.

Paul Giuliani, Esq.;
Peter Domenicali by Samuel' Fitzpatrick, Esq.

The hearing was recessed on July 16, pending the filing of
proposed findings, the preparation of a proposed decision, a
review of the record, and deliberation by the full Board. On
July 30, Petitioners filed Proposed Finding-s of Fact and
Conclusions of. Law. The findings and conclusions stated below
are based upon the record developed at the hearing. To the
extent that the Board agreed with and found necessary any
requested findings and conclusions submitted by the Petitioners,
they are incorporated herein; otherwise, such requests are
denied.

I. ISSUES RAISED BY THE PETITION

During the summer of 1983, Peter Domenicali and Robert
Buchholz performed construction activities on Town Highway #37
in an effort to upgrade its status from Class IV to Class III.
Petitioners allege that these activities caused damage to their
property. Petitioners further argue that the road improvement .
constitutes "development" as that term is defined by 10 V.S.A.
56001(3) and Board Rule 2(A)(6) and that Mr. Domenicali and
Mr. Buchholz should have first secured a land use permit as
required by 10 V.S.A. §6081(a). Secondarily, Petitioners argue
that the road upgrade constituted the construction of improve-
ments for municipal purposes involving more than 10 acres and a
land use permit is required for this additional reason.

The Town and the Planning Commission argue thak 431s  p~~jecl
was not for municipal purposes and did not involve 10 acres of
land. Mr. Domenicali argues that his activity does not
constitute "development" as defined by the statute.
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II. FINDINGS OF FACT

1.

2.

On January 20, 1983, Anne Marie Ferance conveyed adjoining
parcelsof land to Peter Domenicali, one 12 a;;e;aiEharea
(Parcel B), the other 14 acres (Parcel A).
1983, Vincent and Joan O'Neil conveyed a five-acre tr& to
Robert Buchholz. All three lots have frontage on Town
Highway 37 ("TH 37") in Middlesex, Vermont. See Exhibit
#9. Middlesex has not adopted both permanent zoning and
subdivision regulations.

At the time of the conveyances referred to above, TH 37 was
a Class IV town highway, which, as defined by 19 V.S.A. 517
means that the roadway was not "negotiable, under normal
conditions, all seasons of the year by a standard
manufactured pleasure car." In fact, the road was 10 to 12
feet wide, was not maintained by the Town, and was not
passable during late 'fall, spring and winter except by
four-wheel drive vehicles. We find that substantial
improvement to the road was required in order to provide
normal vehicular access to the Buchholz and Domenicali
lands.

3. Prior to the property transfers referred to above,
Domenicali and Buchholz discussed with Town officials the
possibility of upgrading a segment of TH 37 .for the pu'rpose
of ultimately securing reclassification.and maintenance of
that road by the Town. The Town conceptually agreed to
reclassify and maintain the roadway segment if it was
improved in accordance with the Town's Class III road
standards.

4. Beginning in the Spring of 1983, Domenicali and Buchholz
retained a construction contractor to improve a 1,425'
segment of TH 37 within that road's existing 50' right-of-
way. Work included removal of trees, brush and stumps,
widening the road surface to 20 feet, installation of
drainage ditches, clearing of a 5' roadside buffer strip,
laying of a subbase and gravel road surface, blasting of
ledge, and installation of culverts. The Town Road
Commissioner visited.the work site on occasion to review
the progress of the work, approve work that had been
completed, and comment concerning additional work necessary
to conform to Town road standards. The work was completed
by July 1, 1983.

5. On December 12, 1983, the Town Board of Selectmen approved
reclassification of the 1,425' segment of TH 37 improved by
Domenicali and Buchholz. In August or Septembsftr, 1983,
Domenicali listed a '14 acre portion of Parcels A and 8 for
sale with a real estate broker and the lot was ultimately
sold to David and Jeanne Aseltine on December 19, 1983.
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CONCLUSIONS OF LAW

A. Construction of Improvements for a Municipal Purpose

The'term "development" is defined by 10 V.S.A. §6001(3) to
I

,% include "the construction of improvements on a tract of land
: involving more than 10 acres which is to be used for municipal

or state purposes." We conclude for two independent reasons
that the improvement of TH 37 is not subject to Act 250
j,urisdiction under this portion of the "development" definition.

First, the tract of land involved in the improvement of
TH 37 is 1,425' in length and 50' in width. Therefore, the

construction of improvements involved no more than approximately
1.64_acres, far less than the 10 acre threshold set forth fin
§6001(,3). In applying the concept of "involved land" to this
situation, we do not believe it appropriate to include private

i lands -adjoining the road right-of-way. Little evidence was. .
presented by Petitioners concerning how those adjoining lands
were,involved in the construction of upgraded TH 37.

Second, we conclude that the construction of improvements
in this situation was performed for a private commercial
purpose, not for municipal purposes. While the Town Road
Commissioner visited the site periodically to verify conformance
with Town road specifications, the Town did not direct that
TH 37 be improved, did not retain the contractor to perform the
work, did not supervise the construction activitiesand.did not
pay for the work. The facts of this case.',are  indistinguishable

from those presented to this Board in Re: Gibou iValley Compa,ny,
Declaratory Ruling #67, September 16, 1975. We concluded in

that case, as we conclude here, that "[a]ny public purpose for
1 the improvements is secondary and incidental to the commercial
activity of the [land subdivider] and will not evolve until
after the improvements are completed by the [subdivider)."

B. Board .Rule 2(A) (6)

Board RULE 2(A)(6) defines the term "development" to
include:

The construction of improvements for a road
or roads, incidental to the sale or lease
of land, to provide access to or within a
tract of land of more than one acre owned
or controlled by a person. In municipali-
ties with both permanent zoning and sub-
division bylaws, this jurisdiction shall
apply only if the tract or tracts of
involved land is more than ten acres. For
the purpose of determining jurisdiction,
any parcel of land which will be provided
access by the road is land involved in the

I



Town :.H$ghway- # 37, Midd-lesex
DeclaratZory.Ruling  #156
Page 4

construction of the road. This jurisdiction
shall not apply unless the road is to pro-
vide access to more than, five parcels or is
to be more than 800 feet in length. For
the purpose of determining the length of a
road, the length of all other roads within
the tract of land constructed within any
continuous period of ten years commencing
after the-effective date of this rule shall
be included (Amended, effective March 11,
1982).

We conclude that the,sale of land by Ferance to Domenicali
and by the O'Neils to Buchholz constituted "development" as
defined by Rule 2(A)(6) under the analysis of Re: Dr. Bernard
Barnext Declaratory Ruling #82, October 11, 1977, and Re:
;Elizabeth Aaronsohn et al., Land Use Permit #8B0291-l-EB,
January 26, 1983. We have found that at the time of the sale to
Domenicali and Buchholz, TH 37 required substantial improvement
in order to allow normal. vehicular access to the subdivided
lands. We further found that improvements did in fact occur:
TH 37 was substantially upgraded over a 1,425' segment. We
found that this upgraded portion provides access to the
Domenicali parcels and the Buchholz tract. Therefore, we
conclude that the sale of lands by Ferance and the O'Neils
necessarily resulted in '*development" as that term is defined by
Board Rule 2(A) (6): construction of improvements.for a road was
required for access to and useful odcupancy,of the Domenicali
and Buchholz tracts; those tracts exceeded :one+acre in area;, the
road improvements exceeded 800' in length; and the improvements
were incidental to the sale of land by Ferance and the O'Neils.

Therefore, a land use permit should have been secured by
Ferance and the O'Neils prior to the Domenicali and Buchholz
transactions. Furthermore, a land use permit should have been
secured by Domenicali and Buchholz prior to their commencement
of construction on TH 37./l/ 2

/I/While the District Commission must ultimately determine
which owners of "involved land" must be co-applicants (see Board
Rule lo), owners of lands provided access from the improved road
and the Town should, in all probability', jointly apply.
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IV,' '.'QRDE,R,.I ‘:
.1

Buchholz and Domenicali must secure a land use permit&to
i authorize'  the construction of improvements to the 1,425~$$$$@&.t

of TH 37 ., The land use permit application must be filed~:.$&$$h~~~.j;
: the Di.strict #5 Environmenta. Commission on or before Feb&'~-,-;&:-

'. ary. ll,, 1985. i 1,--, ., F“

~

Dated at Montpelier, :Verm,o,kt this 19th day of December,
1 9 8 4 . t

- ENVIRONMENTAL BOARD

‘. _

L&qrence,H.. Bruce, Jr.
Dwight E; .'Burnham, Sr.
Me-lvin H. Carter


