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STATE OF VERMONT
ENVIRONMENTAL BOARD

10 V.S.A., Chapter 151

RE: Agency of Transportation Declaratory Ruling #153
(Leicester Route 7)
Robert Schwartz, Esq.
133 State Street
Montpelier, VT 05602 .

On May 16, 1984, the Vermont Agency of Transportation ("the
Agency") filed a petition for a declaratory ruling concerning
the applicability of 10 V.S.A., Chapter 151 (Act 250) to certain
improvements to U.S. Route 7 in Leicester, Vermont.

The Environmental Board ("the Board") convened a public
hearing in this matter on June 13, 1984, at Middlebury, Vermont,
Chairman Margaret P. Garland presiding. The following were
present at the hearing:

Petitioner Agency of.Transportation by Robert Schwartz,
Esq.;

Agency of Environmental Conservation by Dana Cole-Levesque,
Esq.,

The hearing was recessed on June 13, pending a review of the
record and deliberation. The Board determined the record
complete and adjourned the hearing on June 27, 1984. This
matter is now ready for decision. The following findings of
fact and conclusions of law are based upon the record developed
at the hearing. .

I. ISSUES RAISED BY THE PETITION

On April 16, 1984, the Board's Executive Officer issued an
advisory opinion concluding that the Agency's proposed
"Resurfacing, Restoration and Rehabilitation" of a 1.32 mile
segment of U.S. Route 7 in Leicester required a land use permit.
The Agency filed the pending petition appealing that opinion,
contending that the project was not a "substantial chang'e" to
the pre-existing roadway.

The Agency of Environmental Conservation's ("AEC")
participation was limited to providing assistance to the Board.*

II. FINDINGS OF FACT .

E 1. The Agency of Transportation proposes to improve a
1.32 mile segment of U.S. Route 7 in Leicester,
Vermont through a "Resurfacing, Restoration and
Rehabilitation" -project ("RRR"). Activities
undertaken in RRR projects consist of more than normal
maintenance and repair because Federal funds provided
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for those projects are not available for maintenance
activity alone. The RRR approach is not used by the
Agency for highway segments which require acquisition
of more than minor new property rights or which in the
Agency's judgment involve substantial social,
environmental or economic impacts. Exhibit #2.

The Leicester project will involve 13.5 acres of which
approximately .75 acre consists of temporary
construction easements. The road right-of-way ranges
in width from a minimum of 66' to a maximum of 90'.
There will be no realignment of the roadway: the
centerline of the roadway will remain the same upon
completion of the project.

This segment of Route 7 was originally constructed in
1940 and presently consists of two 10' wide vehicle
travel lanes of portland cement with 3' wide graveled
shoulders. This segment presents few structural
problems which require correction. Using this
existing roadway as a base, the Agency will expand the
travelled surface to a width of 24' (two 12' travel
lanes) and will substitute 8' paved shoulders for the
existing gravel shoulders.

Substantial excavation, fill and regrading will be
required to widen the roadway and to flatten road
shoulders. Approximately 8,500 cubic yards of
material will be excavated to permit the pouring of a
new 4' wide concrete subsurface on both sides of the l

roadway and approximately 8,300 cubic yards of crushed
rock sub-base will be added to*support.the expanded
shoulders. Furthermore, grading will occur adjacent
to the roadway to improve stormwater run-off from the
road surface and to channel water parallel to the
roadway. Existing culverts\running  beneath Route 7
will either be replaced or retained and extended to
accommodate the wider road surface.

Approximately 13 Elm, Ash, and Maple trees ranging in
diameter from 12" to 40" will be removed. Further-
more, with the exception of trees marked for
retention, all vegetation within 30' of the new
roadway centerline will be removed and, if the .
Agency's right-of-way is of sufficient width,
vegetation within 42' of the centerline will.be
removed,

Approximately 25 driveways adjacent to Route 7 will be
reconstructed as part of the project. New culverts
will be installed beneath several of those driveways.
The drives provide access to residences, agricultural
lands, and at least one commercial establishment.
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7. An Agency of Environmental Conservation Stream
Alteration Permit will be required for the replacement
of a 30" culvert crossing the highway at station 261 +
80. The culvert apparently joins marshy areas located
on both sides of the roadway. Furthermore, the
northerly terminus of the project lies within 100' of
a stream and an existing 18" culvert to be retained
would appear to direct stormwater flow from the
project area toward that stream. Exhibit #l.
Stormwater discharge to this stream is likely to
increase because of the enlargement of the impervious
road surface.

8. As a part of this project, utility lines will be
relocated to avoid interference with road
construction. The Agency's project plans are not
binding on the.utilities so vegetation removal
incident to line relocation may occur beyond that
identified on Agency plans.

9. Several other segments of the Route 7 corridor in the
vicinity of the Leicester project have been recently
reconstructed, are under construction now or will be
reconstructed in the near future. Four projects in
the Middlebury area are underway together with a
portion of Route 7 in New Haven. The portion of
Route.7 immediately south of the Leicester project

"Smokerise" project) was recently completed. The
Agency hopes to reconstruct a one mile segment
immediately north of the Leicester project within the ’
near future.

III. CONCLUSIONS OF LAW

A. Substantial Change

We have found that the segment of Route 7 at issue in this
proceeding,

10 V.S.A. §6081(b).

i&division which may result in sig-
nificant impact with respect to any of
the criteria specified in 10 V.S.A,
section 6086 (a) (1) through (a) (10).
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This definition requires us to answer two questions:
first, is a "change' proposed; and second, is there any
likelihood that the change will result in significant impact
with respect to any of the 10 criteria of 10 V.S.A. S6086. See
Clifford's Loam and Gravel, Inc., Declaratory Ruling #90,
November 6, 1978. We answer both questions in the affirmative.

We conclude that several changes are proposed by the
Agency:

1) the shoulder-to-shoulder width of the roadway will be
increased from the present 26' to 40";

2) the aprons adjacent to both sides of the highway will
be regraded and surface water will be rechanneled;

3) trees and other vegetation. will be removed from the
roadway corridor within a "clear zone" of between 30'
and 42' from the roadway centerline;

4) approximately 25 driveways will be reconstructed and
utility lines and poles will be relocated as a result
of the project.

We have noted previously that the routine repair and maintenance
of a pre-existing facility would not constitute a "change" for
the purposes of Rule 2(G). See Windsor Correctional Facility,
Declaratory Ruling #151, May 9, 1984. However, we conclude that
a 48% increase in the road surface (including paved shoulders)
and the appurtenant activities noted above, go far beyond .

routine repair or maintenance.

We further conclude that the project may result in
significant impacts under several of the ten criteria of Act
250. Water quality issues cognizable under Criterion 1 are
implicated by the culvert replacement at station 261 + 80 and
the possibility of stormwater discharge to the stream at the
northerly terminus of the project. Air quality concerns are
presented by dust which is likely to be generated by the
project. Disposal of the material to be excavated (as
identified in Finding #4) as well as vegetative material to be

:removed  is a cause for concern under Criterion l(B). TheII extensive shoulder regrading and reditching raises soil erosion
considerations under Criterion 4. The maintenance of safe
traffic conditions during and after construction is a matter for
consideration under Criterion 5. Impacts under Criterion 8,
scenic beauty and aesthetics, are inevitably raised by the
removal of vegetation along the roadway. This list is not
intended to be exhaustive: we leave to the District 119
Commission the determination of what specific values wi.ll.be
impacted by the project.
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B. Segmentation of Hiqhway Improvement Projects

We have concluded that the Leicester Project constitutes a
"substantial change" to .Route 7 requiring a land use permit. In
anticipation of this and other highway improvement projects .
being submitted for review, we express our concern about the
fragmented review of such projects. As we found in Finding #9,
several other portions of Route 7 in the immediate vicinity of
the Leicester segment are the subject of current improvement
activity. Not all segments have been submitted for review under
Act 250. However, if these other projects involve construction
activities and impacts similar in nature to those identified in
our review of the Leicester project, we believe they should have
been submitted for review.

A principal purpose for the adoption of Act 250 in 1970 was
to avoid,the "unplanned, uncoordinated and uncontrolled use o.f
the lands and the environment of the state of Vermont." See Act
No. 250 of 1969 (Adj. Sess.), Sl. Furthermore, in adopting the.
Vermont Capability and Development Plan, the Legislature
included a statement pertaining to transportation systems which
stated, in part:

Safe, convenient and economical transporta-
tion is essential to the people and the
economy of Vermont and should be planned
so as to conform to and further the purposes
of this act . . . . The transportation system
should provide convenience and service which
are commensurate with need and should respect

.

the integrity of the natural environment.

With an eye toward advancing the values identified in the
10 criteria of 10 V.S.A. 56086 and in view of the Legislature's
apparent intention that transportation projects, like other
developments, should proceed in a planned and coordinated
fashion, we believe it imperative that piecemeal reconstruction
of integrated road corridors be avoided. We further believe
that substantial Agency time and resources could be saved if
inter-related road segments were presented as a single proposal
for Act 250 review. Such an approach would also lead to more
consistent decision making by Act 250 administrators. Finally,
regar@ess of the engineering, financial or other considerations
which have lead the Agency to fragment its Route 7
reconstruction projects, unless improvement of a particular
segment involves significantly less construction activity or is
likely to have substantially less impact under the ten criteria
than the Leicester segment, it would appear'that nearly any
upgrade of the Route 7 corridor would constitute a "substantial
change" requiring Act 250 review irrespective of the amount of
acreage involved in each segment.
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. We, therefore, encourage the Agency to aggregate major
corridor improvement projects in the interests of intelligent
resource planning; In this regard, we invite the Agency to join
the Board-in fulfilling the mandate of Act No. 183 of
Sess.), 52:

(k) It is the policy of .the general
assembly that transportation projects
shall be designed so as to not unduly
increase the cost of projects nor add
to the time required to design and
construct projects. The transportation
agency, the environmental board and the
environmental commissions shall work
together to improve and expedite the
[environmental permit] review process.

C. Control of Project Work Elements

1981 (Adj.

During the course of the hearing in this matter, Agency
representatives suggested that they lacked control over certain
construction activities related to roadway improvement.
Specifically, the Agency indicated that it had no control over
utility line relocation beyond preventing intrusion on highway
safety. For example, the Agency stated that while its project
plans bind construction contractors concerning such items as

preservation of existing vegetation designated on those plans,
the Agency could not prevent the removal of such vegetation if
accomplished in utility line relocation. The Agency further
suggested that the selection and restoration of staging areas
used by its project contractors was beyond the Agency's control.
Whatever the Agency's contractual or other legal relationship
with utilities/l/ and contractors, Act 250 jurisdiction extends
to all construction activities on project lands as well as lands
incident to performance of those construction activities. .
Therefore, utility relocation required.for highway
reconstruction, and lands used as contractor staging areas,
borrow pits, waste material disposal areas and similar related
.sites are subject to District Commission review and conformance
with permit terms and conditions.

,/l/ -The Agency apparently believes that 30 V.S.A. S2502 insulates
all utility activities within highway rights-of-way from control
in respect to any matter except road safety. While we do not
believe that S2502 must be read so narrowly (see, for example,
30 V.S.A. SS2502, 2506, and 25271,  that section does not
supercede Act 250 jurisdiction over state projects and utility
developments which do not involve the generation or transmission
(as distinguished from distribution) of electricity.
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IV. ORDER

For the reasons stated above, the Board concludes that the
Agency's improvement of the 1.32 mile segment of Route 7 in
Leicester, Vermont constitutes a "substantial change" to that
highway. A land use permit must, therefore, be,secured prior to
commencement of construction on this project.

Dated at Warren, Vermont this 28th day of June, 1984.
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By:

Members approving
this decision:

Margaret P. Garland, Chairman
Ferdinand Bongartz
Lawrence H. Bruce, Jr.
Dwight E. Burnham, Sr.
Donald B. Sargent
Priscilla N. Smith


