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STATE OF VERMONT
ENVIRONMENTAL BOARD

10 V.S.A., Chapter 151

Trono Construction Co., Inc. Findings of Fact, Conclusions
Robert C. Roesler, Esq. of Law and Order
Dinse, Allen & Erdmann Declaratory Ruling #149
P.d. Box 988
Burlington, VT 05402-0988

This decision pertains to a Petition for Declaratory Ruling
filed February 29, 1984 by Trono Construction Co., Inc.
("TronoJ) concerning the applicability of 10 V.S.A., Chapter 151
('Act 250') to a condominium project located at 83 North Union
Street in Burlington, Vermont.

The Environmental Board ('the Board") convened a hearing on
this matter on May 9, 1984 in South Burlington, Vermont, Chair-
man Margaret P. Garland presiding. Petitioner Trono was
represented by Robert Roesler, Esq. and was the only party
present. The Board recessed the hearing on that date pending a
review of the record and deliberation. On May 23, 1984 the
Board determined the record complete and adjourned the hebring.
This matter is now ready for decision. The findings and
conclusions stated below are based upon the record developed at
the hearing.

I. ISSUES IN THE DECLARATORY RULING

This proceeding involves the application of the "housing
project clause' of 10 V.S.A. §6001(3) to the construction of
nine condominium units by Trono. That clause reads:

The word "development" shall mean the
construction of housing projects'such
as cooperatives, condominiums, or
dwellings, or construction or mainte-
nance of mobile homes or trailer parks,
with ten or more units, constructed or
maintained on a tract or tracts of land,
owned or controlled by a person, within
a radius of five miles of any point on
any involved land.

Trono argues that.there is no connection between the nine unit
North Union Street project and a twelve unit project previously
constructed by Trono. It, therefore, argues that the nine unit
project is not a 'development" for the purposes of the housing
project clause and no land use permit must be secured under
10 V.S.A., §6081(a).

II. FINDINGS OF FACT

1. On August 15, 1983, Land Use Permit #4CO536 was issued to
Trono authorizing the construction of 13 condominium units,
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on a .68 acre tract of land located at 337 College Street
in Burlington, Vermont. Twelve of the units are for
residential purposes and one is intended for commercial
use.

Construction on the College Street project was completed in
September, 1983. The last residential unit was sold in
February or March, 1984. The commercial unit has.been
listed' for sale by Trono for more than one year but ha's not
yet been sold.

In September, 1983, Trono acquired land at 83 North Union
Street and in the fall of that year began construction on
eight residential condominium units attached to an existing
dwelling. The existing building housed six apartments
which have not been substantially altered by Trono; only
interior painting and minor roof work have occurred.

Constructionwas completed on the Union Street project in
mid-April, 1984 and the last condominium unit was sold
during the last week of April. Trono still owns the six
apartments but intends to sell them as a unit. The common
areas associated with the condominiums are also still owned
by Trono but will be transferred to a condominium owners'
association to be created within the next few weeks.

While the two projects are within one-half mile of each
other, they do not share any common facilities and will not
have any on-going operational relationship.

III. CONCLUSIONS OF LAW

10 V.S.A. §6081(a) requires that a land use permit be
secured prior to the commencement of "development." The latter
term is defined by 10 V.S.A. §6001(3) to mean, inter alia, "the
-construction of housing projects such as . . . condominiums

constructed or maintained on a tract or tracts of land,
owned or controlled by a person, within a radius of five miles
of any point of any involved land."

We conclude that the Union Street project, when considered
in conjunction with the College Street project, is a "develop-
ment" requiring a land use permit. The two condominium p.rojects
are located on separate tracts well within a five mile radius of
each other. Those projects involve new construction of 20
housing units. The two projects were developed contiguously, if
not simultaneously: construction was being completed on College1
Street when title was acquired for Union Street1 constructzoti
occurred on Union Street and was nearly completed before the
last College Street residential unit was sold; the last Union
Street residential unit was sold within approximately one month
of the last College Street unit; and Trono retains ownership of
a commercial unit at both sites.
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As Trono suggested, if housing units on separate tracts but
within a five mile radius share common facilities and services
.or are otherwise directly associated, they would constitute a
"housing project" whether or not constructed simultaneously.
However, as the Supreme Court noted in In re Burlington Housinq
Authority 143 Vt. 80 (1983), some "use relationship" between
two Sites'is not a condition precedent to jurisdiction under the
"housing project clause." Where, as here, an operational
relationship does not exist, contiguity in time of development,
or in ownership or management is sufficient to support jurisdic-
tion. These are the "common-sense criteria" 'to which we
referred in Re: Burlinqton Housing Authority, Declaratory
Ruling No. 124, May 20, 1981./l/

Trono argues that its housing units will have a negligible
impact under the ten criteria of 10 V.S.A. S6086 because they
are situated in the extensively developed Burlington metropoli-
tan area. We believe it inappropriate to consider potential
development impact when determining matters of jurisdiction.
With one exception not applicable here,/2/ the Legislature did
not give us the discretion to determine jurisdiction based upon
-potential project impacts./3/ However, we must bear in mind
that the jurisdictional rules applicable to housing projects in
Burlington are the same.that-apply in outlying areas of
Chittenden County and other less developed areas of Vermont.
While the impact of Trono's 20 new housing units may be minimal
in Burlington (a point we do not reach on the scanty record
before us), the cumulative impact on such things as school.
enrollment, public utilities and services, water supplies and
agricultural
communities.

soils could be substantial in less developed

/l/ This analysis is to be distinguished from that applicable to
subdivisions. The latter term is defined to mean the creation
of 10 or more lots within any continuous period of ten years:
the lots need not be created all at the same time. See
10 V.S.A. §6001(19).

/2/ See 10 V.S.A. §608l(b)  and Board Rule 2(G), "Substantial
Change."

/3/The Legislature did provide us with latitude to simplify
permit review procedures depending upon a project's potential
impacts (see 10 V.S;A. 56025(b))  and we have exercised that
latitude by adopting Board Rule 51, "Minor Application
Procedures," a rule which is currently being expanded through
the rulemaking process.
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I V .ORRER

Because we conclude that Trono's Union Street project
constitutes a -"development" when considered in conjunction with
its College Street project, Trono must secure a land use permit
authorizing the Union Street housing project.

Dated at South Burlington, Vermont this 23rd day of May,
1984.

VERMONT ENVIRONMENTZJL BOARD

Dissenting:

-
. Miller

E. Burnham, Sr.


