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STATE OF VERMONT
ENVIRONMENTAL BOARD

10 V.S.A., Chapter 151

!! RE: Interstate Uniform Services, Findings of Fact, Conclusions
Inc. by of Law and Order

Michael Carver, Esq. and Declaratory Ruling a147
Robert J. .Kurrle, Esq
162 Elm Street
Montpelier, VT 05602

This decision pertains to a Petition for Declaratory Ruling
filed with the Environmental Board ("the Board") on December 23,
1983, and related Petitions filed January 16 (by Raymond and
Centhy Duff), January 31 (by Pamelia FaPsett) and February 1,
1984 (by the Williamstown Committee for Health and Safety ("the
Committee"))./l/ The Petitions relate to the applicability of
10 V.S+A., Chapter 151 ("Act 250") and the Board's Rules to Land
Use Permit #5RO153 issued to Interstate on October 6, 1972 ("the
Permit"). The Permit authorized Interstate to construct an
industrial dry-cleaning and washing facility in the Town of
Williamstown, Vermont.

Prehearing conferences were convened in 'this'matter
pursuant to Board Rule 16 on February 1, 1984, February 22,
1984, and August 29, 1984. A public hearing was held in Barre,
Vermont on February 22; and recessed on that date. A reconvened
hearing scheduled for March 14, was cancelled due to inclement
weathe,r, and hearings scheduled for April 25 and May 16, were
postponed at Interstate's request. On motion of the Duffs and
over the objection of Interstate, the Board on July 20, directed
the reconvening of the public hearing. The hearing was
reconvened on August 29, 1984. The following participated in
the hearings:

Interstate Uniform Services Corporation by Robert J. Kurrle
and Michael Carver, Esq.;

Agency of Environmental Conservation by Dana Cole-Levesque, _
Esq. and Anne Whitely, Esq.;

The Town of Williamstown by Donald Brown and Leo Donahue;
Raymond and Centhy Duff by George Belcher, Esq. and John F.

Nicholls, Esq.;
Pamelia Fassett and family by Steven Adler, Esq.;
Williamstown Committee for Health and Safety by George

Grother, Frank Burke and Betsy Ziegler.

f-

/I/Because all four Petitions addressed related issues',
they were. consolidated into a single proceeding.
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The hearing was recessed on August 29, pending a review of ’

the record and deliberation. On September 26, 1984, the Board
determined the record complete and recessed the hearing. This
matter is now ready for decision. The following findings of ;

fact and conclusions of law are based upon the record developed
at the hearing.

I. ISSUES IN THE PETITIONS

The Interstate Petition raised three issues:

1) Is the Board estopped from requiring further Act 250
proceedings in respect to discharges of solvents by Interstate
into the Williamstown Sewage Treatment Plant and the
construction of a pretreatment plant, because of certain
enforcement actions taken by the Agency of Environmental
Conservation ("AEC") and the Vermont Attorney General's Office
in 1979 through 1981?

2) Has Interstate's Land Use Permit expired?/2/

3) Does the construction of a storage addition to the
Interstate facility in 1983 require an amendment to the Land Use
Permit?

In respect 'to Issue I, Interstate claimed that an Assurance
of Discontinuance (executed by AEC and Interstate), a Three
Party Agreement (between Interstate, AEC and Williamstown), and
an April 13, 1981 Orange Superior Court Order incorporating the
Three Party Agreement, all addressed solvent discharge and
pretreatment issues, foreclosing the Commission and the Board
from inquiring into those matters under Act 250. The Fassetts,
Duffs, and the Committee disagreed with Interstate, claiming
that, because the Board was not a party to prior enforcement
proceedings and because those proceedings did not pertain to Act
250, the Board was not estopped.

The Interstate Permit on its face included a "Permit
Expiration Date" of November 1, 1973 (extended to July 1,
1974). The Duffs, Fassetts and the Committee contended that the
Permit in fact expired on July 1, 1974 and that Interstate no
longer has the legal authority to operate its facility without
first securing a new land use permit. Interstate contended that
the "expiration date" assigned in the Permit is, in reality, a
construction completion date, that the Commission did not attach
any expiration date and, therefore, the Commission intended to
authorize operation of the Williamstown facility for an
indefinite period.

/2/ The Duff, Fassett and Committee Petitions also raised
this issue.
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I I Finally, Interstate argued in respect to Issue III that the
construction of a storage addition in 1983 did not constitute a

! "substantial change" to the plant requiring an amendment to its
Permit. The Duffs, Fassetts, and the Committee contended that a

* permit amendment is required.

The Town supported the position o,f Interstate as to all
issues. AEC disagreed with the Interstate position on issues
one and three but took no position in respect to issue number

: two.:

P -

II. PRELIMINARY PROCEDURAL MATTERS

A. Party Status

The Duffs, Fassetts and the Committee all sought to
participate in this proceeding as "interested parties." We have
previously held that the latter term as used in Board Rule 3 is
not limited solely to individuals who qualify as "statutory
parties" (see 10 V.S.A. §6084(b)), adjoining property owners and
Board Rule 14(B) parties. See RE: McDonald's Corporation,
Declaratory Ruling #136, 10/26/82. We believe those requesting
"interested party" status in declaratory ruling proceedings must
have some identifiable stake in the proceedings, but need not
fit into the party categories applicable to permit appeal
proceedings.

During the hearing on February 22, we found that the Duffs
own property immediately adjacent to the Williamstown plant. We
further found that because the Duff property lies down-grade
from the Interstate tract, the Duffs have a particular interest
in the discharge and treatment of waste materials from the
Interstate facility. We therefore admitted the Duffs as
interested parties because of their stake in the continuing
operation of the facility.

The Fassett property does not abut the Interstate site but
is physically close (approximately 200 yards), with the

I Williamstown High School being the only intervening landowner.
Topographically, the Fassett home is downhill frorn the
Interstate plant and the Fassetts claim an interest in respect

to the air and water pollution criteria of Act 250. Based upon
these findings, we concluded on February 22, that the Fassetts
qualified as interested parties.

The Committee is composed of a core membership of 30 to 40
Williamstown residents, all of whom are concerned about the
impact of waste discharged at the Interstate facility on
property values, residents' health, and the quality of life in
town. Based upon these findings, we admi_tted the Committee as
an interested party at the February 22 hearing.



*P
Interstate Unifc _II Service, Inc.

-

* T Declaratory Ruling #147
Findings of Fact, Conclusions of Law and Order
Page 4

B. Motion to Dismiss

On February 22, Interstate argued a Motion to Dismiss the
’ proceedings. Interstate contended that the District #5
Environmental Coordinator's use of Board Rule 3 to issue an

I: advisory opinion in this case was inappropriate. Interstate
argues that the issues of permit violation, permit expiration

1 and permit amendment are in the nature of enforcement problems
’ not suited to resolution by way of the advisory opinion
procedure. Petitioner argues that the Coordinator should have

11 resorted to formal enforcement avenues instead of forcing
Interstate to participate as an unwilling party to declaratory
ruling proceedings.

We denied the Motion to Dismiss. The Petition initiating
Board proceedings was filed by Interstate and should Interstate
have wished to terminate the proceedings, it had available to it
the'alternative of withdrawing its Petition. When extended the
opportunity to do so at the February 22 hearing, Interstate
declined the opportunity to withdraw the Petition.

Furthermore, we think the Coordinator's use of the advisory
opinion tool provided by Board Rule 3 was appropriate. The
issues addressed in the Coordinator's advisory opinion were 'all
matters concerning which reasonable people could differ. Rather
than deny Interstate the opportunity to informally and
administratively contest the Coordinator's preliminary
determination by referring the matter for formal enforcement
efforts, the Coordinator extended the courtesy to Interstate of
contesting his decision.

Finally, we do not'agree with Interstate that the issues
now before the Board do not relate to "the applicability of any
statutory provision or of any rule or order of the board? as
required by Rule 3. Issue I pertains to whether or not
Interstate proceeded with its development "in accordance with
the terms of the application as approved" (Board Rule 30(A)) and
whether Interstate complied with the conditions imposed by the
Commission pursuant to Board Rule 30(C) and 10 V.S.A. 56086(c).
Issue II pertains to the applicability of 10 V.S.A. 56090
("duration and revocation of permits") and Board Rule 32
("duration and conditions of permits") to the project. Issue
III relates to the applicability of Board Rule 2(A)(5)
(definition of "development") and Board Rule 2(G) (definition of
"substantial change") to the building addition. We believe all
three issues are within the proper ambit of Rule 3 proceedings;
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(1 C. Subpoena

On February 21, Interstate filed a request that the Board
/\ issue a subpoena fo.r the attendance of the District #5

Coordinator at the declaratory ruling proceedings. The Chairman
convened a hearing on February 23, to consider this request and

on March 5, issued a writtenldecision declining to issue the
subpoena. That decision is incorporated by reference.

\

D. Modification of Operations

On August 28, Interstate filed a statement with the Board
: representing its intent to discontinue all dry-cleaning and
clothes washing operations at the Williamstown facility. At the

Board's August ‘29 h,earing, the Board heard testimony from
Interstate concerning the nature of its operational change. The

Board then requested oral argument from the parties concerning
whether or not the Board should dismiss Issue I without

" prejudice on the basis of mootness. Based upon testimony, the
Board made the following findings concerning the altered
Interstate operations:

1.

)1

2.

3.

4.

Interstate will, effective September 30, 1984, terminate
all dry-cleaning operations and all wetwashing operations
at its Williamstown facility. Laundry will be collected at
the plant for shipment to out-of-state cleaners. Clean
laundry will be returned to the site in hampers for
pressing, mending, packaging, and distribution.

The pressing will be conducted on pressing machines and
through the use of a steam tunnel. Steam for the tunnel is
generated in a boiler which discharges a small quantity of
clean water as a by-product of steam production. No
process water or other waste water is discharged by the
pressing operation.

The pretreatment settlement tanks will be filled with sand
to maintain structural integrity and will not be used for
the treatment of waste. Some minor plumbing alteration may
be required to by-pass the settlement tanks. The
engineering work has not yet been completed concerning the
"moth-balling" of the settlement tanks, and additional
activity in respect to the tanks may be necessary when
their use is terminated.

The activities to be conducted at the Williamstown facility
will be no different in character or volume from activities
now conducted at the plant. Furthermore, no additional
equipment or new construction will be conducted to convert
the facility to a non-cleaning operation.
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Based upon the above findings, the Board on August 29,
dismissed Issue I without prejudice to the parties to again
present that issue at an appropriate time. The Board concluded
that Issue I is moot: because Interstate will discontinue all
dry and wet cleaning, because no new construction, new equipment
or change in operation is contemplated (other than terminating
washing operations), and because no Act 250 proceedings are now
required to approve construction and use of the pretreatment
facility and discharge of solvents to the municipal sewage
treatment plant, further consideration of Issue I at this time
would be an academic exercise. As the Supreme Court has noted,
"Every petition for declaratory relief must satisfy an initial
burdeni there must be an actual controversy between the parties
to confer jurisdiction." Town of Cavendfsh v. Vt. 'Pub. Power
Sup. Auth., 141 vt. 144, 3.47 (1982). Lacking an actual
controversy pertaining to Issue I, we reaffirm our dismissal of
that portion-of the Petition.

However, this dismissal is subject to the following
requirement: prior to re-starting its dry-cleaning or
wetwashing activities or using the pretreatment facility,,
Interstate shall either secure an amended Land Use Permit
authorizing those activities or secure a determination from this
Board that no such amended permit is required.

III.

A.

( 1.

2.

ISSUE II: EXPIRATION OF THE LAIJD USE PERMIT

Findinqs of Fact

Interstate was issued Land Use Permit #5R0153 pursuant to
10 V.S.A., Chapter 151 by the District #5 Environmental
Commission on October' 6, 1972. The Permit authorized the
construction of an industrial dry-cleaning and washing
facility in Williamstown, Vermont. Exhibit #7.

The Permit on its face stated:
November 1, 1973." The Permit
of Fact and Conclusions of Law
permit will expire on November
construction must be completed

"Permit Expiration Date:
was accompanied by Findings
which stated, in part, "this
1, 1973 at which time all
unless an extension is

obtained under Title 10 V.S.A., (s6091." On April 8, 1974,
Interstate applied for an extension of this date and on
April 15, 1974, the Commission extended the date to July 1,
1974 "in order to provide time for this applicant to
complete landscaping of the project . . . .” Exhibits #8
and #9.
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3, The prevailing practice of District Commissions at the time
the Interstate Permit was issued was to impose construction
completion dates (i.e. deadlines by which all construction
must be completed) labelled "expiration date." Commissions
did not separately set a date for the expiration of the
land use authorized by a permit./3/  At some time in or
after 1973, Commissions began distinguishing between permit
expiration dates and construction completion dates by
assigning different deadlines for those separate events.
Commissions addressed the absence of expiration dates in
pre-1973 permits by adding expiration dates at such time as
applicants sought to amend the original permit. See
Exhibit #15, material pertaining to Land Use Permit
#5WO170.

B. Conclusions of Law

Based upon the above findings, we conclude that the
Commission fixed only a construction completion date, labeled
"expiration date" when it issued the Permit to Interstate. The
evidence does not support Interstate's contention that the
Commission intended to issue a permit to Interstate "forever."
Nor do we believe the evidence supports the Committee's argument
that, due to concerns about the discharge of detergents and
solvents, the Commission intended to fix a one year expiration
date in order to again review Criterion l(B) issues. We
conclude that the Commission was simply unaware of the
requirements of 10 V.S.A. $6090(a).

The Legislature did not intend that Commissions and the
Board review applications for construction alone. Act 250 was
intended to regulate land use associated with construction. T h e

; statement of findings and declaration of Legislative intent
accompanying adoption of the Act make clear an intent to confer
on Act 250 administrators the responsibility of regulating land
use, not just construction. See Act No. 250 of 1969 (Adj.
Sess., 51). Furthermore, 10 V.S.A. 56083 which describes permit
applications requires the filing of "a plan of the proposed
development or subdivision showing the intended use of the land,
proposed improvements, the details of the project . . .”
(emphasis supplied). Indeed, many of the ten criteria of
10 V.S.A. §6086(a) would be rendered meaningless if read to

/3/This practice does not appear to have been uniform. See
Exhibit #IS, Land Use Permit #3WO106 and Land Use Permit #3WOO58
which were issued in 1973 with "expiration dates" of 1988 and

: 1993, respectively. ,
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(apply solely to construction impacts and not continuing use
impacts. See, for example, Criterion l(C) (I'. . . the design
. . . provides for continued efficient operation of these [water

, conservation] systems"); Criterion 2 ("Does have sufficient
water for the reasonably foreseeable needs of the subdivision or
development"). We cannot read criteria pertaining to air and
water pollution, traffic, fiscal impacts, agricultural soils,
and other values identified in ~6086 without considering the
on-going use of the project lands.

Furthermore, we believe the authority to impose reasonable
conditions set forth in 10 V.S.A. §6086(a) was intended to allow
attachment of permit terms designed to assure conformance with
the ten criteria throughout the useful life of a project.
Finally, 10 V.S.A. 56090 refers specifically to permit duration
associated with the useful life of each project. Act 250,
therefore, contemplates issuance of permits for construction and
land use associated with that construction.

We further conclude that the Permit when issued did not
comply with the mandate of 10 V.S.A. S6090(a):

Any permit granted under this chapter shall
be for a specified period determined by the
Board in accordance with the rules adopted
under this chapter as a reasonable projection
of the time during which the land will remain
suitable for use if developed or subdivided
as contemplated in the application, and with
due regard for the economic considerations
attending the proposed development or sub-
division.

We believe that Interstate's Permit has not expired in the sense
r/ referred to by 10 V.S.A. $6091(a) because we conclude that no

expiration date as contemplated by 56090 was in fact included in 4
the Permit. Therefore, Interstate has not lost the right to

continue use of its premises as approved by
the 1972 permit./4/

the Commission in

/4/The Duffs‘ reference to Re: Barker Sargent Corporation,
Declaratory Ruling #94 issued g/18/78 is inapposite. That case
pertained to the passing,of an expiration date which the Board

specifically found to be "a reasonable projection of the time
during which the land would be suitable for the'use" as required

by §6090(a).



Intqrstate Unifo&_.i Service, Inc.
Declaratory Ruling #147
Findings, of Fact, Conclusions of Law and Order
Page 9

We believe the procedure referred to in Finding #3 is the
appropriate way to redress the lack of an expiration date in the
original permit. We will direct Interstate to apply to the
District Commission for the addition of an expiration date to ,
'its permit which reflects the requirements of 10 V.S.A.
56090(A). That date should be calculated from the date the
Permit was issued./5/

IV. ISSUE III: SUBSTANTIAL CHANGE

A. Findings of Fact

1. In 1983, Interstate constructed a concrete block addition
to its plant measuring 50' by 40'. This 2,000 square foot
addition represents a ten percent increase in the
facility's size. The addition added space for the storage
of shop towels and a vehicle bay for truck maintenance and
repair.

2, Twelve new sprinkler heads and three hot water radiating
heaters were installed. No insulation was installed. The
addition's foundation was poured over an existing sewer
line which conveys waste from the plant to the municipal
sewer line. However, access to "Manhole #2" can be gained
from within the addition.

3. Construction of the addition was necessary because the
volume of Interstate business at the site had gradually
increased to the point that existing truck and materials
storage areas were either full or dedicated to other uses.
The addition was not authorized in Land Use Permit #5R0153.
See Exhibit #19.

B. Conclusions of Law

10 V.S.A. §6081(a) requires that a land use permit be
secured prior to the commencement of "development." The latter
term is defined by Board Rule 2(A) (5) to mean, in part, "Any
construction of improvements which will be a substantial change
or addition to or expansion of an existing development over
which the board has jurisdiction . . . .” The term "substantial
change" is defined by Board Rule 2(G) to mean:

-

/5/This procedure has been a matter of Commission practice
since 1973 and is incorporated into amendments to the Board's
Rules, effective September I., 1984. See Rule 35(D).
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"Substantial change" means any change in a
development or subdivision which may result
in significant impact with respect to any
of the criteria specified in 10 V.S.A.

/
, section 6086(a)(l) through (a) (10).

There is little question but that the addition of the
storage area is a "change" to t.he Interstate facility. The
addition was not authorized by the original permit, it involved

i construction of improvements, and it increased the facility's
floor area 10%.

We further conclude that the addition may result in
significant impacts with respect to Criteria l(B), 2, 5, and

I 9(F), if not others. The foundation was poured over the
existing sewer line, raising concerns under Criterion l(B), T h e
addition of the heaters and sprinkler heads implicates water
demand issues cognizable under Criterion 2. The provision of ~
another truck bay raises concerns under Criterion 5 about
traffic volume and circulation. Finally, the lack of insulaiion

in a 2,000 square foot addition raises some questions underi
Criterion 9(F) concerning energy conservation.

We, therefore, conclude that the addition constitutes a
substantial change to the facility and we will direct that
Interstate secure a permit amendment authorizing that addition.'

‘ v. ORDER

Prior to re-starting its dry-cleaning or wetwashing
activities or the use of the pretreatment facility, Interstate.
shall either secure an amended Land Use Permit authorizing those
activities or secure a determination from this Board that no
.such amended permit is required.

On or before October 26, 1984, Interstate shall file a
complete application with the District #5 Environmental
Commission seeking to amend Land Use Permit #5RO153:

1) to add an expiration date as required by 10 V.S.A.
s6090(a);

2) to approve the 40' by 50' addition.
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Interstate shall diligently pursue issuance of the permit
amendment.

,

Dated at Sheffield, Vermont this 26th day of September,
1984.

ENVIRONMENTAL BOARD

Members participating
in this decision: I

I

Margaret Garland
Ferdinand Bongartz

Dwight E. Burnham, Sr.
'Warren Cone
Donald B, Sargent


