STATE OF VERVONT
ENVI RONMENTAL BOARD
10 V.S. A, CHAPTER 151

RE:  Ernest A Ponerleau Findings of Fact ,
MIlton, Vernont 05468 Concl usi ons of Law
and Order

Declaratory Ruling $#137

On April 30, 1982, Ernest A. Pomerleau petitioned the Environ-

mental Board (the "Board") for a declaratory ruling regarding
proposed construction on |lands of an Act 250-approved project
conpleted in 1972. Petitioner's Act 250 project is a 23,500
square foot shopping center approved by Land Use Permt
#4C0069, | ocated on 8.2 acres in the Town of MIton, Vernont.
Petitioner proposes to construct a 21,600 square foot super-
market facility on the site.

The Environnmental Board convened a public hearing on this
petition on My 26, 1982, in Wnooski, Vernont. Parties
present at the hearing were the follow ng:

Petitioner, Ernest A Ponerleau by Schuyler Jackson, Esq.
Chittenden County Regional Planning Conm ssion by
Arthur R Hogan, Jr.; and

Agency of Environnental Conservation by Dana Col e-Levesque,

Esq.

The public hearing on this matter was adjourned on June 16,
1982. The Board makes its Findings of Fact and Concl usions
of Law based on the record devel oped at the hearing.

. 1SSUE IN THE DECLARATORY RULI NG

Petitioner argues that his proposed construction of a new
comrercial facility on a previously permtted parcel of

| and [ ess than 10 acres in size is new construction that
does not constitute "devel opnent” within the nmeaning of
10 V.S. A §6001(3). Petitioner also asserts that ndi -
tion #2 of Land Use Permt #4C0069 requiring an anmendnent
for any expansion of the shopping center is not applica-
ble to his proposed activities.

The issue raised in this declaratory ruling is whether
Petitioner's proposed construction Is so distinct and
separate from his existing pernitted shopping center that
It is exenpt from Act 250 review because the Town of
MIlton has adopted both permanent zoning and subdi vision
by- | aws.

I'l.  FINDINGS OF FACT

1. Petitioner was granted Land Use Permt #4C0069 by
District #4 Environmental Conmission In 1972 to con-
struct a 23,500 square.foot shopping center on 9.2
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acres in-the Town of MIton, Vernont. The project

is now 8.2 acres due to a subdivision of the parce
which is not at issue here. The project was conpleted
in 1972.

2. Petitioner intends to construct a 21,600 square foot
supermarket facility adjacent to an existing building.
A fire wall wll separate the new facility fromthe
existing building. The new supermarket facility
will be occupied by Gand Union Conpany who currently
occupies a 14,000 square foot facility in the shopping
center. The 14,000 square foot facility wll be
renovated for a new tenant.

3. As a result of the construction of the new facility,
Petitioner will add approximately 85 parking spaces
to the current parking area. One driveway entrance
currently serves the shopping center. This driveway
entrance will also serve the new facility.

4. The Town of MIton adopted pernmanent zoning regul ations

on April 30, 1980 and permanent subdivision regulations
in August, 1980 (Exhibit $2).

111, CONCLUSIONS OF LAW

1. W have previously held that the subsequent adoption
by a nunicipality of permanent zoning and subdi vi sion
byl aws does 'not obviate the jurisdiction of Act 250
over pernmitted projects of less than 10 acres. See
Wlliam S. Noyes, d/b/a Wllie's Village Auto, D.R 75,
June 10, 1976. The Town of MIton adopted pernmanent
zoning and subdivision bylaws after a |and use Pernit
was granted to Petitioner. Petitioner asserts that
because the Town is now a so-called 10 acre town and
hi s proposed construction is so separate and distinct,
Act 250 jurisdiction does not apply. The Board recog-
nizes that this mght be true 1n sone situations;
however, jurisdiction nust be determned on a case-by-
case basis.

2. W cannot conclude fromthe facts that the proposed
supermarket facility is separate and distinct from
the permtted project. The new facility will share
afire wall with an existing facility. A current
shopping center |essee will occupy the new facility.
The existing entrance and expanded parking area wl|l
serve the neM/faciIitg as well as the shopping center..

a

Because the proposed facility is so closely tied to
t he shopping center, we conclude that it iS not sepa-

rate and distinct but rather a significant expansion
of the existing permtted project.
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As we concl uded above, the subsequent adoption by a
muni ci pality of permanent zoning and subdi vision

by-| aws does not obviate Act 250 jurisdiction. The
terns and conditions of Act 250 permts remain in
effect; therefore, a permttee is obligated to con'ﬁly
with the requirenments of his Act 250 permt notwth-

st andi ng subsequent changes in or additions to |ocal
or di nances. See 1 V.S.A §214(b)(2); In re Application

of J. Paul and Patricia A Preseault, I372 Vi. 471, 474
(1974).

Condition #2 of Land Use Permt #4C0069 requires that
"the Applicant shall reapply to the District Environ-
mental Conm ssion #4 for any significant expansion of
this shopping center." Therefore, Petitioner nust
apply to the District #4 Environnental Conmm ssion for
?n _alrr_endrrent to construct the 21,600 square foot
acility.

ORDER

Petitioner nust apply to the District 4 Environmental Com
m ssion and obtain an anendment authorizing the proposed
constructi on.

Dat ed at

Montpelier, Vernont this 18th day of June, 1982.

ENVI RONMVENTAL BQARD .

By

an S. Eastman
Executive Officer

Board nenbers participating
in this decision:

Leonard U WIson

Ferdi nand Bongartz

Dwi ght E. Burnham, Sr.
Melvin H Carter

VWarren M Cone

Donal d B. Sargent




