
RE:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Synergy Gas Corporation
RR 2, Box 2260
Bennington, VT 05201

and
Vermont Railway, Inc.
C/O State of Vermont
Agency of Transportation

Land Use Permit
#9A0204-EB
(Revocation)

133 State Street
Montpelier, VT 05633

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This decision pertains to a petition to revoke Land Use
Permit #9A0204 issued to Synergy Gas Corporation and Vermont
Railway, Inc. As is explained below, the Board concludes that
Land Use Permit #9A0204 has been-violated, but that the
violations do not present a clear threat of irreparable harm
to public health, safety, or general welfare or to the
environment. Therefore, the Board will provide a reasonable
opportunity to correct the violations prior to any order of
revocation becoming final.

I. BACKGROUND AND PROCEDURAL SUMMARY

On February 13, 1992, the District #9 Environmental
Commission (the District Commission) issued Land Use Permit
#9AO204 (the Permit) and supporting Findings of Fact and
Conclusions of Law (the District Commission Decision) to
Synergy Gas Corporation (Synergy) and Vermont Railway, Inc.
(Vermont Railway). The Permit includes eighteen conditions
(the Permit Conditions).

The Permit authorizes the construction and operation of a
propane bulk storage facility consisting of two 30,000 gallon
above-ground propane storage tanks and other related
improvements on a 2.5'acre tract leased by Synergy from
Vermont Railway (the Project).

On June 20, 1994, the Town of Leicester Board of
Selectmen (the Town), Leicester Emergency Management (LEM),
and Richard Dutil filed a petition (the Petition) pursuant to
EBR 38 to revoke the Permit.

On August 11, 1994, then Board Chair Art Gibb convened a
prehearing conference in Leicester, Vermont, and, on August
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23, 1994, Chair Gibb issued a Prehearing Conference Report and
Order (the Prehearing Order).l

The Prehearing Order granted party status to: (a) Richard
Dutil, Robert J. Young, and Sylvia M. Young (the Adjoiners)
pursuant to EBR 14(A)(3); (b) Agnes LaJeunesse, Andre
LaJeunesse, Nellie A. Johnson, Lois A. Trombley, Gerald R.
Trombley, Ronald Felion, Sr., Glendamae Felion, Donald W.
Felion, Martha Felion, Kathy Eastwood, Tony Mussaw, Denise
Keating, James Keating, Joann Trudeau, Randy Trudeau, Leonard
Cram, Sr., Sandra L. Cram, Kenneth LaJeunesse, Jacqueline
Carrigan, Lucille Huntley, Mary C. Huntley, Leslie Quelch,
Elita Quelch, John Quelch, Deborah L. Quelch, Crystal Dukette,
Martin L. Landon, Sr., Richard Felion, Elizabeth Brown,
Bradford Cram and Carleton Adams (the Neighbors) pursuant to
EBR 14(B)(l)(a) on the condition that they choose one
spokesperson for the entire group; and (c) LEM pursuant to EBR
14(B) (i) (b) l

_ . . .

On October 19,
respectively,

1994, Synergy filed agreements reached,
with the Town, Mr. Donald Felion as spokesperson

for the Neighbors, and Mr. Dutil, and requested that this
! matter be dismissed, or in the alternative, that it be given a
i 30-day extension to file its prefiled testimony.
I

On October 25, 1994, Mr. Donald Felion filed a letter
1 with the Board claiming that he signed the agreement with
/ Synergy only for himself,
Neighbors,

and not as spokesperson for the

Neighbors.
and that Ray Lalumiere would represent the

On October 25, 1994, LEM filed a letter with the Board
opposing Synergy's extension request.

On October 25, 1994, Chair Gibb issued a memorandum to
parties (the Chair's Memorandum) in which he denied Synergy's
motion to dismiss and partially granted Synergy's extension
request. The Chair's Memorandum is incorporated herein.

1
The parties filed prefiled testimony through December 7,

j 1994. The parties did not file any evidentiary objections.
1 On January 4, 1995, the Board convened a.hearing in this

j

1

I lgg5:

'John T. Ewing became Chair of the Board on February 1,
However, Chair Ewing requested that former chair Gibb

continue to serve as the Chair in this proceeding.

1
8

I
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matter with the following parties participating:

LEM and the Neighbors by Ray LaLumiere
Synergy Gas Corporation by James M. Trickett
Vermont Railway by John Pennington and David Ploof
Richard Dutil
Glendamae Felion
Donald W. Felion
Jacqueline Carrigan
Crystal Sears
Martin Landon

At the hearing, the Board took official notice of the
plans and exhibits stamped 18Approvedt' and on file with the
District Commission (the District Commission Exhibits), the
District Commission Decision, and the Permit. The Board
deliberated on January 4 and June 1, 1995, and on June 1,
1995, the Board declared the record complete and adjourned the
hearing. This matter is now ready for decision.

II. ISSUES

this

1.

2.

III.

1.

2.

As clarified in the Prehearing Order, the only issues in
proceeding are:

Whether Synergy or its representative willfully or with
gross negligence submitted inaccurate, erroneous, or
materially incomplete information in connection with the
permit application with regard to Criteria (l)(B),
(1) PL (1) (FL (1) W, (21, (5), (7), W, (8) (A), and
(10)  f and that accurate and complete information with
regard to the aforementioned criteria may have caused the
district commission to deny Synergy's application for the
Project or to require additional or different permit
conditions; and

Whether Synergy has violated Permit Conditions 1, 5, 6,
7, 8, 9, or 10.

FINDINGS OF FACT

The Project consists of the construction and operation of
a liquid propane bulk storage facility, including two
30,000 gallon propane storage tanks and other related
improvements on a 2.5 acre tract of land.

On November 20, 1991, Synergy and Vermont Railway filed
their application for the Project. The District
Commission processed the application as a Minor
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application pursuant to EBR 51. The District Commission
Decision only made findings under Criteria l(D) and 7 as
allowed under EBR 51.

Vermont Railway is a co-applicant because it subleases
the 2.5 acre tract to Synergy. Vermont Railway leases
the 2.5 acre tract from the State of Vermont.

Synergy's Act 250 application was completed by Mr. Thomas
Corrigan. Mr. Corrigan was Synergy's Area Manager and
had no prior experience in completing an Act 250
application. Mr. Corrigan responded to the District
Commission's various requests for information. There is
no evidence that other Synergy employees withheld
information from Mr. Corrigan for the purpose of
deceiving the District Commission.

There are forty-three District Commission Exhibits.
District Commission Exhibit #4 is Synergy's completed
tlSchedule B Act 250 Information.81

Synergy answered questions regarding Criterion l(B) on
District Commission Exhibit #4 as follows:

a.

b.

C .

d.

e.

f.

g.

Project "will have no waste."

Not applicable as to gallons of sewage per day,
on-site sewage, and municipal sewer usage.

The Project does not need a Water Supply and
Wastewater Disposal Permit or a Subdivision
Permit from the Protection Division of [the
Agency of Natural Resources (ANR)].

No undue water pollution from storm water
runoff because soil will be disturbed only
in the area of the tanks.

The Project does not require a Stormwater
Discharge permit from the Water Quality
Division of ANR.

Not applicable as to whether, if the project
involves manufacturing or industrial processes,
how any wastewater generated therefrom will not
contaminate ground or surface waters.

With regard to the storage of fuels and
chemicals, I,l- 55 gallon drums of methanol will
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7.

8.

9.

10.

11.

12.

be on site to put into the 30,000 gallon
propane tank."

h. No permit from or registration with the
Hazardous Materials Division of ANR was
required for one 55 gallon drum of methanol and
the propane.

i. With regard to construction debris, site will
be cleaned by Vermont Railroad, and no stumps
or trees will be removed.

The District Commission Exhibits relative to Criterion
l(B) are not inaccurate, erroneous, or materially
incomplete.

Synergy answered questions regarding Criterion l(D) on
District Commission Exhibit #4 as follows:

a. No building or waste to generated.

b. Not Applicable as to whether any portion of the
Project is in or adjacent to the loo-year
floodway fringe.

C . Not Applicable as to whether any fill,
structures, storage of materials, or other
operations are to be located in the floodway
fringe.

Karl L. Jurentkuff, Engineer Flood Plain Management,
Water Quality Division, ANR stated in District Commission
Exhibit #36 that the Project is in the Otter Creek
floodplain, but that this is not a problem provided the
propane tanks are elevated and anchored to prevent
floatation during a flood event.

The propane tanks are elevated and are secured with
cables even though there has been no flood event.

There is evidence that Synergy submitted inaccurate,
erroneous, and materially incomplete information relative
to Criterion l(D).

Synergy answered all questions regarding Criterion l(F)
on District Commission Exhibit #4 as not applicable. The
District Commission Exhibits relative to Criterion l(F)
are not inaccurate, erroneous, or materially incomplete.
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16.
/

17.

I;j
i

18.

19.

Synergy answered one question regarding Criterion l(G) by
stating "[s]ee letter from agency." The remaining two
questions were left unanswered.

There is a Class Two wetland on the 2.5 acre tract. A
Class Two wetland is protected by a fifty-foot buffer
zone pursuant to the Section 4.3 of the Vermont Wetland
Rules.

District Commission Exhibit #9 and #17 were submitted by
ANR. ANR understood that the Project would not be
constructed or operated within the fifty-foot Class Two
wetland buffer zone.

As built, the Project encroaches on the fifty-foot Class
Two wetland buffer zone. There is evidence that Synergy
submitted inaccurate, erroneous, and materially
incomplete information relative to Criterion l(G).

Synergy answered all questions regarding Criterion 2 on
District Commission Exhibit #4 as not applicable except
as follows:

a. With regard to a domestic water supply, that a
*l[w]ell is on site but will not be used."

b. With regard to source of commercial or
industrial water supply, that one was ll[n]ot
needed."

The District Commission Exhibits relative to Criterion 2
are not inaccurate, erroneous, or materially incomplete.

Synergy answered the questions regarding Criterion 5 on
District Commission Exhibit #4 as follows:

a. See map for where vehicles will have access to
a state or local highway.

b. As description of the design of the driveway or
road intersections and safety, ll[pJre-existing
right of way/driveway[.]"

C . Left unanswered whether a permit is required
from the Utilities Division of the Agency of
Transportation.

d. "Zoning approved plan for project limited
highway use" regarding whether a permit is
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20.

21.

e . For whether a roadway is involved, "220 foot
right (sic) way driveway pre-existing[  .Jvf

f. No as to whether a subdivision roadway is
involved and as to such roadway being turned
over to the municipality.

go As to access into the Project site for
emergency vehicles and trucks, 'I[a]ccess to
town route. The town emergency vehicles will
have no problem addressing any problem--see
municipal impact answers from Town."

h. As to whether there is adequate parking, ll[n]o
customer activity; all other vehicles will load
and unload; to be parked at main office.l'

i. As to amount of traffic, tt[m]aximum of 7-10
vehicles per day to use area minimal traffic."

required from the municipality for access onto
a town or city highway.

The District Commission Exhibits relative to Criterion 5
are not inaccurate, erroneous, or materially incomplete.

Synergy answered the questions regarding Criterion 7 on
District Commission Exhibit #4 as follows:

a.

b.

C .

d.

As to whether local fire department can provide
direct protection services without significant
hardship, tl[w]e have construction permit from
the Department of Labor (see municipal) no
impact problem."

Public Building Permit for electrical wiring
and fire protection required and obtained from
the Department of Labor and Industry subject to
conditions.

Regarding police coverage, "[s]ee municipal
impact form; sheriff and Vermont police have
jurisdiction."

Regarding sufficient solid waste disposal
capacity, '@[s]ee municipal impact form from
town.t1
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22.

23.

e. Regarding rescue service, ::[s]ee municipal
impact form from town.::

f. Not applicable as to what mitigation measures
are proposed to offset any hardships on
municipal services.

g* Not applicable as to any potential impacts to
services provided by adjacent municipalities.

The District Commission Exhibits relative to Criterion 7
are not inaccurate, erroneous, or materially incomplete.

Synergy answered the questions regarding Criterion 8 on
District Commission Exhibit #4 as follows:

a.

b.

C .

d.

f.

h.

i.

j.

As to visual appearance of the Project, ::[s]ee
site plan--no signage; tanks to be set back
from view from road and shielded by farm depot
on South slope and tree line on East, West and
North side.::

As to noise during construction and operation,
"2 - days of crane work, minimal noise during
unloading of tanks onto the concrete pad.::

As to building

Not applicable
parking areas,
lighting.

size, ::[n]o building.::

as to architectural style,
project signs, and exterior

Left unanswered that utilities are designed to
minimize their visibility from the highway.

As to additional landscaping, ::[f]encing to
surround tanks,
provided.::

no additional landscaping to be

As to restriction on tree cutting or earth
disturbance, ::N/A see drawings.::

As to impact on a historic site, ::[s]ee letter
from Agency attached.::

Not applicable as to rare or irreplaceable
natural or fragile area on or near the project
site.

T
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29.

30.

Synergy answered the questions regarding Criterion B(A)
on District Commission Exhibit #4 by leaving them blank.

District Commission Exhibit #16 is a letter to Mr. Tom
Corrigan, Synergy, from Eric Gilbertson, Director/State
Historic Preservation Officer, in which Mr. Gilbertson
states Vt[t]he proposed project will not have an adverse
effect on any historic or archeological properties that
are listed on or that may be eligible for inclusion in
the State or National Registers of Historic Places."

The District Commission Exhibits relative to Criteria 8
and B(A) are not inaccurate, erroneous, or materially
incomplete, except with regard to Synergy's statement of
"no building" in Criterion a.

Synergy applied for, and the Town issued, a zoning permit
for the Project. In issuing the zoning permit, the
Town's zoning administrator concluded that the Project is
tt[f]ound to meet the official zoning ordinance of the
Town of Leicester and is hereby approved. Effective Date
10/7/90."

Synergy relied on the zoning permit to answer the
questions regarding Criterion 10 on District Commission
Exhibit #4.

Synergy answered the questions regarding Criterion 10 on
District Commission Exhibit #4 as follows:

a. As to whether there is a town plan and, if so,
how the Project conforms to it, "[s]ee zoning
permit."

b. Left unanswered what type of land uses are
encouraged or allowed on the project site under
regional development plan.

C . Answered ttNot' as to whether municipality has
capital program.

On November 13, 1991, Synergy filed a letter with_. the
District Commission which further addressed compliance
with Criterion 10 by referring to the zoning permit which
it had been issued, and the particular requirements which
the Project satisfied under the relevant zoning
ordinance. The letter is District Commission Exhibit 28.
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36.

37.

38.

The District Commission Exhibits relative to Criterion 10
are not inaccurate, erroneous, or materially incomplete.

Condition 1 of the Permit provides:

The project shall be completed, operated
and maintained in accordance with the
plans and exhibits stamped VVApprovedll and
on file with the District environmental
Commission, and in accordance with the
conditions of this permit. No changes
shall-be made in the project without the
written approval of the District
Environmental Commission.

District Commission Exhibit #27A is the Project's site
plan.

At the January 4, 1995 hearing, District Commission
Exhibit #27A was admitted into the record as Board
Exhibit fl. Board Exhibit #l depicts both how the
Project was approved by the District Commission and how
the Project was built. The Project was not built as
depicted on District Commission Exhibit #27A.

The construction deviations from District Commission
Exhibit #27A include the construction of a utility shed
and second railroad siding; the placement of a railroad
caboose as an onsite office and a portable toilet; and an
expanded fenced in area.

The fenced in area as built is a 50% increase over the
fenced in area depicted on District Commission Exhibit
f27A. Portions of the fence and other construction
deviations are within the fifty-foot Class Two wetland
buffer zone.

Synergy constructed or allowed the construction of the
deviations without first obtaining the District
Commission's written approval. Synergy does not dispute
the deviations depicted on Board Exhibit Pl.

Condition 5 of the Permit provides:

In the event of a propane leak, the
Permittees shall follow the procedures set
forth in the documents entitled "Synergy
L.P. Gas Emergency Procedures (District
Commission Exhibit #32)" and "Synergy Gas
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39. On March 9, 1994, there was a liquid propane leak from
the Project. A valve on the end of a loading hose was
not completely sealed, allowing a small leak of liquid
propane. The propane immediately began vaporizing as the
leak continued. The leak started some time during the
night. There is no evidence that Synergy failed to
follow the requirements of District Commission Exhibits
#32 and #33.

40. Condition 6 of the Permit provides:

Upon completion of installation, the
Permittees shall meet with area fire
departments to familiarize them with the
facility. The permittees shall pay for
the cost of providing propane fire control
training to members of the Brandon Fire
Department and any other area fire
departments which may assist Brandon and
need such training.

41. The training required in Permit Condition 6 did not occur
until June 25 and 26, 1994, some eighteen months after
the Project went into operation. Synergy did pay for the
training.

42. Condition 7 of the Permit provides:

The Permittees shall provide a copy of the
Operations and Maintenance Plan and the
Emergency Plan to the Brandon Fire
Department.

43.

44.

Synergy has provided a copy of its Operations and
Maintenance Plan and Emergency Plan to the Brandon Fire
Department.

Condition 8 of the Permit provides:

Corporation, Operations and Maintenance
Plan (District Commission Exhibit #33)."
In the event of a major flood event, the
Permittees shall take extra precautions
such as the attachment of cables.

The Permittees shall install a telephone
at the site which connects directly to the
Brandon Fire and Police Departments.



*: Synergy Gas Corporation, #9A0204-EB (Revocation)
I Findings of Fact, Conclusions of Law, and Order

11 Pase 12

50.

51.

52.

Synergy has installed a telephone at the Project. The
telephone is not a direct line phone to the Brandon Fire
and Police Departments. Synergy admits that it has not
complied with Permit Condition 8.

Robert Kilpeck, Fire Chief, Brandon Fire Department,
addressed the telephone issue in a May 3, 1994, letter to
District Coordinator Farley. Chief Kilpeck stated that
emergency services would originate from three different
providers: the Brandon Fire Department, the Brandon Area
Rescue Squad, and the Vermont State Police. Therefore,
Chief Kilpeck proposed that Synergy install a phone that
has the capabilities of doing a speed dial to each
emergency service organization. Chief Kilpeck concluded
that "[i]f we can get this type of system it would be
better than one dedicated line to the fire department."

A speed dial phone can be programmed to make a call with
the push of one button.

An answering service functions as the dispatcher for the
Brandon Fire and Police Department. LEM stated at the
hearing that a direct line to the answering service is
quickest way to get a response.

Condition 9 of the Permit provides:

The Permittees shall provide the 24 hour
emergency service number to Robert and
Sylvia Young and any other neighbors who
request it.

There is no evidence that Synergy has failed to comply
with Permit Condition 9.

Condition 10 of the Permit provides:

The Permittees shall apply and maintain calcium
chloride and/or water on all roadways or
disturbed areas within the project during
construction and until pavement and/or
vegetation is fully established to control
dust.

There is no evidence that Synergy has, as of yet, failed
to comply with Permit Condition 10.
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/j IV. CONCLUSIONS OF LAW
I ;
/j
:I A revocation proceeding is brought pursuant to EBR 38.

Under EBR 38(A)(2)(a), the Board may revoke a permit if
it finds that the applicant or its representative willfully or
with gross negligence submitted inaccurate, erroneous, or
materially incomplete information in connection with the
permit application, and that accurate and complete information
may have caused the district commission to deny the
application or to require additional or different conditions
on the permit.

Under EBR 38(A)(2)(b), the Board may revoke the Permit if
it finds that Synergy violated the terms of the Permit or any

, Permit condition.

The Petitioner has the burden of proof in a revocation
proceeding. Paper Co., Inc.,#2W0436-6-EB
(Revocation), Findings of Fact, Conclusions of Law, and
Dismissal Order at 11 (Feb. 2, 1995).

i
j; A. EBR 38(A)(2)(a)

I
The Board must first determine whether Synergy willfully

; or with gross negligence submitted inaccurate, erroneous, or
, materially incomplete information in connection with its
1 application for the Permit with regard to Criteria (l)(B),
1 (1) (D) I (1) (FL (1) W, (21, (5), (7), (8), (8) (A), or (IO).

ij
/I

1. Criteria (I)(B), (I)(F), (2), (5), (7), WI (8) WI

il and (10).

Based on the preceding findings of fact and the evidence,
the Board concludes that Synergy did not submit inaccurate,
erroneous, or materially incomplete information in connection

/ with its application for the Permit with regard to Criteria
1 (1) W, (1) W, (1) (FL (3, (5), (7), (8) (except with regard
; to Synergy's statement of "no building't), (8)(A), and (10).

/I The Board notes, however, that its conclusion relative to

'I

Criterion 10 may have been different if this Project had not
been reviewed pursuant to EBR 51, Minor Applications.

The District Commission reviewed the Project pursuant to
I EBR 51. Under EBR 51, any development may be reviewed as a
i "Minor Applicationt' if the district commission finds that the

i/ project appears to present no significant adverse impact under
j any of the 10 Act 250 Criteria. In making this finding, the
I

j;

!I
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district commission may consider, in part, the extent to which
the project has been reviewed by a municipality pursuant to a
by-law authorized by 24 V.S.A. Chapter 117, in this case, the
Town of Leicester zoning ordinance.

Synergy relied upon-its zoning permit to answer the
questions regarding Criterion 10 on District Commission
Exhibit #4. The Town issued Synergy's zoning permit more than
one year prior to the filing of Synergy's Act 250 application.
In issuing the zoning permit, the Town's zoning administrator
concluded that the Project is *‘[f]ound to meet the official
zoning ordinance of the Town of Leicester and is hereby
approved. Effective Date 10/7/90." In District Commission
Exhibit #28, Synergy further addressed compliance with
Criterion 10 by referring to its zoning permit, and the
particular requirements which the Project satisfied under the
relevant zoning ordinance. Thus, the Town reviewed and
approved the Project pursuant to a by-law authorized by 24
V.S.A. Chapter 117 as required under EBR 51.

LEM contends that the zoning permit was improperly
issued; however, the Board and the district commissions do not
have the authority to determine whether this is so. See 24
V.S.A. Chapter 117. Because Synergy's zoning permit was
relevant under EBR 51, the Board concludes that Synergy did
not submit inaccurate, erroneous, or materially incomplete
information in connection with its application for the Permit
with regard to Criterion 10.

2. Criteria l(D), l(G), and 8

With regard to Criterion l(D), based on the preceding
findings of fact and the evidence, the Board concludes that
Synergy did submit inaccurate information since Synergy did
not disclose that the Project is in the Otter Creek
floodplain.

With regard to Criterion l(G), based on the preceding
findings of fact and the evidence, the Board concludes that
Synergy did submit inaccurate information since District
Commission Exhibit #27A does not show the Project encroaching
on the fifty-foot Class Two wetland buffer zone.

With regard to Criterion 8, Synergy did not show the
placement of the caboose, utility shed, portable toilet, and
the expanded fenced area on District Commission Exhibit #27A.



Gas Corporation, #9A0204-EB  (Revocation)
of Fact, Conclusions of Law, and Order

I
/I Therefore, the Board must next determine whether Synergy

willfully or with gross negligence submitted such information
jI to the District Commission.

j/
/; a. Wilful
I;
:II( An act or omission is done willfully "if done voluntarily
!/ and intentionally and with the specific intent to do something
11 the law forbids,
/I

or with the specific intent to fail to do
! something the law requires to be done." Black's Law
;I Dictionary, West Publishing Co., Fifth Edition.

The Board is not persuaded that Synergy specifically
intended to mislead the District Commission relative to
Criteria l(D), l(G), and 8.

:I
With regard to Criterion l(D), District Commission

Exhibit #36 rectified Synergy's submission of inaccurate
ic information prior to the District Commission's issuance of the
/I Permit.

With regard to Criteria l(G) and 8, Synergy delegated the
completion of its Act 250 application to Mr. Corrigan. There
is no evidence that Mr. Corrigan was aware of the design
changes which were made to the Project. Nor is there is any
evidence that other Synergy employees specifically withheld
information about such changes from Mr. Corrigan so as to keep
Mr. Corrigan ignorant of the Project's ultimate design. The
Board concludes that Synergy did not wilfully submit
inaccurate information with respect to Criteria l(G) and 8.

b. Gross Negligence

The Vermont Supreme Court has described gross negligence
as being "equivalent to the failure to exercise even a slight
degree of care. . . . It is heedless and palpable violation of
legal duty respecting the rights of others." Shaw v. Moore,
104 Vt. 529, 531-532 (1932).

Synergy , as is the case with all applicants, is re-
sponsible and accountable for all submissions made to the
District Commission, and Synergy should have disclosed to the
District Commission that it wanted to vary from the design
depicted in District Commission Exhibit #27A. Nevertheless,
the Board concludes that Synergy's failure to do so does not
rise to the level of a heedless and palpable violation of its
legal duty to the District Commission. Finally, District

! Commission Exhibit #36 rectified Synergy's inaccurate answer
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to the questions regarding Criterion l(D) on District
Commission Exhibit #4.

Therefore, the Board concludes that Synergy was not
grossly negligent in its submission of inaccurate information
with respect to Criteria l(G) and 8.

B. EBR 38(A)(2)(b)

The Board must next determine whether Synergy violated
Permit Conditions 1, 5, 6, 7, 8,

1. Permit Condition 1

Permit Condition 1 requires

9, and 10.

that the Project be
completed, operated and maintained in accordance with the
District Commission Exhibits and in accordance with the
Permit's c~onditions, and that there be no changes to the
Project without the District Commission's written approval.

Synergy did not construct the Project in accordance with
the District Commission Exhibits,
Commission Exhibit #27A.

in particular District
The deviations include the

construction of a utility shed and second railroad siding; the
placement of a railroad caboose as an onsite office and a
portable toilet; and an expanded fenced in area that
encroaches on the fifty-foot Class Two wetland buffer zone.
Further, Synergy constructed or allowed the construction of
these deviations without first obtaining the District
Commission's written approval.

: ;

Synergy does not dispute
Exhibit fl.

The Board concludes that
Condition 1.

the deviations depicted on Board

Synergy has violated Permit

2. Permit Condition 5

Permit Condition 5 requires that in the event of a
propane leak, Synergy shall follow the procedures set forth in
the documents entitled "Synergy L.P. Gas Emergency Procedures
(District Commission Exhibit #32)" and "Synergy Gas
Corporation, Operations and Maintenance Plan (District
Commission Exhibit #33)." It also requires the attachment of
cables to secure the propane tanks in the event of a major
flood.
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On March 9, 1994, there was a liquid propane leak from
the Project. A valve on the end of a loading hose was not
completely sealed, allowing a small leak of liquid propane.
The propane immediately began vaporizing as the leak
continued. The leak started some time during the night.
There is no evidence that Synergy failed to follow the
requirements of District Commission Exhibits #32 and #33.

There has not been a flood event. Nevertheless, Synergy
has already secured the propane tanks with cables.

The Board concludes that Synergy'has not violated Permit
Condition 5.

3. Permit Condition 6

Permit Condition 6 requires Synergy to meet with area
fire departments to familiarize them with the Project, and to
pay for propane fire control training to members of the
Brandon Fire Department and other area fire departments upon
completion of the Project.

The training required in Permit Condition 6 did not occur
until June 25 and 26, 1994, some eighteen months after the
Project went into operation. Synergy did pay for the
training.

The Board concludes that Synergy has violated Permit
Condition 6 because Synergy took eighteen months to comply
with Permit Condition 6. However, the Board also concludes
that Synergy has cured the violation due to the training which
took place on June 25 and 26, 1994.

4. Permit Condition 7

Permit Condition 7 requires Synergy to give a copy of its
Operations and Maintenance Plan and Emergency Plan to the
Brandon Fire Department.

Synergy has provided a copy of its Operations and
Maintenance Plan and Emergency Plan to the Brandon Fire
Department. The Board concludes that Permit Condition 7 has
not been violated.

5. Permit Condition 8

Permit Condition 8 requires Synergy to install a
telephone at the site which connects directly to the Brandon
Fire and Police Departments.
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Synergy has installed a telephone at the Project, but it
is not a direct line phone to the Brandon Fire and Police
Departments. Synergy admits that it has not complied with
Permit Condition 8.

The Board concludes that Synergy has violated Permit
Condition 8.

6. Permit Condition 9

Permit Condition 9 requires Synergy to provide a 24-hour
emergency service number to Robert and Sylvia Young and any
other neighbor who requests it.

There is no evidence that Synergy has failed to comply
with Permit Condition 9. The Board concludes that Permit
Condition 9 has not been violated,

7. Permit Condition 10

Permit Condition 10 requires that Synergy apply and
maintain calcium chloride and/or water on
disturbed areas within the Project during
until pavement and/or vegetation is fully
control dust.

all roadways or
construction and
established to

There is no evidence that Synergy has, as of yet, failed
to comply with Permit Condition 10. The Board notes, however,
that Permit Condition 10 is an ongoing obligation until
pavement and/or vegetation is fully established to control
dust.

V. OPPORTUNITY TO CORRECT UNDER EBR 38

Under Board Rule 38(A)(3), unless there is a clear threat
of irreparable harm to public health, safety, or general
welfare or to the environment by reason of the violation, the
Board must give the permit holder a reasonable opportunity to
correct any violation prior to any order of revocation
becoming final.

The Board concludes that the violation of Permit
Conditions 1 and 8 do not present a clear threat of
irreparable harm to public health, safety, or general welfare
or to the environment. Therefore, Synergy is entitled to a
reasonable opportunity to correct the violations prior to any
order of revocation becoming final. The Board will order that
Land Use Permit #9AO204 be revoked subject to the following
opportunity to correct the violations:



L . .

Synergy Gas Corporation, #9A0204-EB (Revocation)
Findings of Fact, Conclusions of Law, and Order
Pase 19

1. Within 30 days of the date of this decision, Synergy
must submit to the District Commission an affidavit certifying
that the Project is being completed, operated and maintained
in accordance with the terms of the Permit.

2. Alternatively, within 30 days from the date of this
decision, Synergy must submit a completed application for an
amendment to its Permit. The permit amendment application
must seek approval for the violations identified relative to
Permit Conditions 1 and 8. At a minimum, Synergy will need to
submit a new site plan, and satisfy all the requirements for
obtaining a permit amendment. If the District Commission
denies Synergy's application for an amendment to the Permit,
then Synergy shall remove the violations identified relative
to Permit Conditions 1 and 8, conform the Project to District
Commission Exhibit #27A, and comply with the Permit as issued
by the District Commission within 30 days of the District
Commission's decision.

3. Synergy must diligently pursue any amendment
applications and provide any information requested by the
District Coordinator or District Commission within 14 days of
such request.

If Synergy fails to correct the grounds for revocation as
provided for herein, then this order of revocation shall
become final.

VI.

with

ORDER

The Permit is revoked subject to Synergy's compliance
Section V.

Dated at Montpelier, Vermont, this 8th day of June, 1995.

ENVIRONMENTAL BOARD
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