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VERMONT ENVIRONMENTAL BOARD
10 V.S.A. ch. 151

Re: The Estate of John A. Swinington Land Use Permit Amendment
c/o Donna Swinington #9A0192-4-EB

MEMORANDUM OF DECISION

I. BACKGROUND

Tuesday, February 24, 1998, was the deadline for the filing of any written objections to the
Chair’s Preliminary Ruling of February 9, 1998. No written objections were filed.

On Monday afternoon, February 23, 1998, the Board received a request from the Appellant,
Talon Hill Gun Club, Inc., by and through its attorney, John R. Barrera, requesting an extension
of one (1) week, until March 3, 1998, for the filing of written objections to the Chair’s Prelimi-
nary Ruling. The reason given by counsel for this request was that he “has been unavoidably
engaged in a variety of litigation matters, real estate closing deadlines, and other matters, and has
not been able to devote adequate time to preparing a response to the ruling.” The letter did not
indicate on its face that the Appellant had contacted the representative for the Permittee. Estate of
John A. Swinington, and obtained its consent to the extension request.

Due to the Appellant’s late filing and in response to my instructions, counsel for the Boari  called
the Appellant on Tuesday morning, February 24, 1998. and asked him to secure the consent of
the Permittee to the grant of the requested extension. She instructed the Appellant to contact a :
representative for the Permittee  and either call the Board directly to confirm that consent had :
been obtained or have the Permittee’s representative call the office to indicate consent, but in any
event the Appellant was asked to communicate to the Board its attempts to secure consent by the

;

close of the business day.

The Board has received no communication from either the Appellant or the Permittee with
respect to the Appellant’s extension request.

There are only two parties to this proceeding: the Appellant and the Permittee. Both attended the
prehearing conference held with respect to this appeal on January 26, 1998. On January 29, ’
1998, I issued a Prehearing Conference Report and Order (“Order”) in the above-captioned :
matter. In the Order, at Item 3, I indicated that the preliminary issue in this matter was whether
the Appellant has standing to bring this appeal. I indicated that I would issue a Chair’s
Preliminary Ruling on this issue and that I would include instructions for tiling objections to that
ruling. In Item 5 of the Order, I indicated that if the Chair’s Preliminary Ruling was issued on or
before Monday, February 9, 1998, the parties would be required to file any written objection to
that ruling, supported by legal memoranda, on or before 4:30 p.m., Tuesday, February 24, 1998.
I also requested that the parties let the Board know by that deadline whether they would request
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oral argument before the full Board. In Item 10 of the Order. I ruled that the order would become
binding upon those who attended the prehearing conference, unless written objections to the
order. in whole or part, was filed on or before Monday, February 9, 1998. No objections were
filed by either the Appellant or the Permittee with respect to the terms, conditions. and deadlines
set forth in the Order.

On February 9, 1998, I issued a Chair’s Preliminary Ruling on the standing issue. In Item 4 of
the Ruling’s Order, I stated that the Ruling would become final and binding, unless a written
objection. supported by legal memorandum and any request for oral argument was filed with the
Board on or before 4:30 p.m., Tuesday, February 23 [sic], 199X.

Given the above facts, I conclude that the grant of an extension :n this matter is not warranted.
The Appellant had an opportunity to object to the February 24, 1998, deadline when it was
noticed in the Prehearing Conference Report and Order of January 29, 1998. He did not elect to
do so by the February 9, 1998, deadline. Moreover, he did not request an extension after the
issuance of the Ruling on February 9, 1998. but instead waited until February 23, 1998, to file h:-
extension request. Given the lateness of hi: filing, the Appellant was asked to consult with the
Permittee to obtain its consent to the extension. The Appellant failed to either obtain that consent
or communicate to the Board concerning its attempts to secure that approval.

II. ORDER

Accordingly, the extension request is W. Because no party has timely filed written
objections to the Chair’s Preliminary Ruling by the February 24. 1998, deadline, the Ruling
Order of February 9, 1998, has become final and binding. By the express terms of that order,
this appeal is dismissed and jurisdiction is returned to the District #9 Environmental
Commission.

Dated at Montpelier, Vermont, this g day February, 1998.
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