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VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Re: Talon Hill Gun Club, Inc.
and John Swinington

Application #9A0192-2-EB

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER
MEMORANDUM OF DECISION

This decision pertains to partv status objections and a
motion to dismiss filed by Talon Hiil Gun Club; Inc. and John
Swinington. As explained below, the Environmental Board: (1)
grants party status to James and Kim Miner, Mary Lord, Jane
DeAngelis, and Susan Young-Walsh and Robert Walsh; (2)
concludes that if the Permittees choose to operate the
sporting clay facility as authorized by the 1994 Permit
Amendment, then this appeal shall proceed; and (3) such appeal
shall be limited in scope to the changes in location and
shooting direction of the sporting clay shooting stations
relative to 10 V.S.A. S 6086(a)(l) (air pollution) and (8)
(aesthetics - noise).

I. BACKGROUND

On April 28, 1994 the District #9 Environmental
Commission (the District Commission) issued Land Use Permit
#9A0192-2-EB (the 1994 Permit Amendment), and supporting
Findings of Fact, Conclusions of Law, and Order (the 1994
Findings) to Talon Hill Gun Club, Inc. (Talon Hill) and John
A. Swinington (collectively the Permittees).

On May 26, 1994 the ItArnold District Group" filed a
Motion to Alter the 1994 Permit Amendment with the District
Commission. On May 31, 1994 the Permittees filed a Motion to
Alter the 1994 Permit Amendment with the District Commission.
On June 21, 1994 the District Commission issued its decision
relative to the two motions. Except for correcting a
typographical error in Condition 86 and adding a heading to
the 1994 Findings, the District Commission's decision did not
change the 1994 Findings or the 1994 Permit Amendment.

The 1994 Permit Amendment authorizes the Permittees to
relocate sporting clay shooting stations to allow for shooting
in a direction not greater than 45 degrees to the left of
magnetic west and not greater than 45 degrees to the right of
magnetic north; to use, on a temporary basis, an access road
off the Leicester-Whiting Road; and to install and operate an
archery facility on a 600 acre tract in Leicester, Vermont
(the Project). The 1994 Permit Amendment amends Land Use
Permit #9AO192 (the 1990 Permit). On October 8, 1993 the
Board issued a decision relative to a petition to revoke the
1990 Permit (the 1993 Board Decision).
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On July 21, 1994 James and Kim Miner, Jane DeAngelis,
Robert and Mary Lord, Susan Young-Walsh and Robert Walsh, and
Bruce and Carmelita Brown (the Appellants) filed an appeal
with the Board from the 1994 Permit Amendment. The Appellants
contend that the District Commission erred with respect to the
following criteria of 10 V.S.A. $ 6086(a): Criteria 1 (Air
Pollution - Noise) and 8 (Aesthetics - Noise).l

On August 22, 1994 Environmental Board Chair Arthur Gibb
convened a prehearing conference in Montpelier, Vermont. At
the prehearing conference, the Permittees filed a Motion to
Dismiss pursuant to Board Rule 18(D) (the Motion). The Chair
also made certain party status decisions to which the
Permittees objected. The parties were allowed to file written
memoranda relative to their positions on party status, but
only the Appellants did so.

On September 13, 1994 the Appellants filed a memorandum
of law in opposition to the Permittees' Motion. On September
14, 1994 the Permittees filed a memorandum of law in support
of their Motion. The parties had until September 28, 1994 to
file reply memoranda, but none did so.

On October 26,
in Randolph,

1994 the Board convened an oral argument
Vermont relative to the Permittees' Motion with

the following parties participating:

Talon Hill Gun Club, Inc. and John A. Swinington by John
R. Barrera, Esq.

Appellants by James Miner, Mary and Robert Lord, and
Bruce and Carmelita Brown

After the oral argument, the Board deliberated regarding the
objections to party status and the Motion.

II. PARTY STATUS

At the prehearing conference, the Chair granted, and the
Permittees objected to, the grant of party status to James and

'Noise is considered air pollution under Criterion 1
when it poses a threat of physical harm (primarily hearing

i loss). In addition, noise is considered under Criterion 8
j for its effect on the aesthetic sensibilities. See Re: John
1 and Jovce Belter, #4C0643-6R-EB, Findings of Fact,
; Conclusions of Law, and Order at 13 (May 28, 1991) and cases

cited therein.!
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Kim Miner pursuant to Board Rule 14(A)(3) on Criteria 1 and 8,
and the grant of party status to Mary Lord, Jane DeAngelis,
Susan Young-Walsh, and Robert Walsh pursuant to Board Rule
14(B)(l)(a) on Criteria 1 and 8. The aforementioned all had
party status before the District Commission pursuant to the
same criteria and Board Rules.

The Permittees had until August 4, 1994 to file a cross-
appeal challenging the District Commission's party status
decisions. See Re: Finard-Zamias Associates, #lR0661-EB,
Memorandum of Decision at 12 (March 28, 1990) and Board Rule
40. Having not done so, the Board concludes that James and
Kim Miner shall maintain their party status pursuant to Board
Rule 14(A)(3) on 'Criteria 1 and 8, and Mary Lord, Jane
DeAngelis, Susan Young-Walsh, and Robert Walsh shall be
granted party status pursuant to Board Rule 14(B)(l)(a) on
Criteria 1 and 8.

III. ISSUES

The Motion raises two issues:

1. Whether the Appellants' appeal should be dismissed
because of res iudicata or collateral estoppel; and

2. Whether, if the Appellants' appeal is not barred,
the scope of the appeal should be limited to the potential
effects of the changes to the sporting clay facility
authorized by the 1994 Permit Amendment, with no consideration
of the potential effects of the trap and skeet facility.

IV. NOTICE OF PRIOR DECISIONS

At oral argument, the Board informed the parties that the
Board would take notice of the application for the 1990
Permit, the 1990 Permit, the 1993 Board Decision, the
application for the 1994 Permit Amendment, and the 1994 Permit
Amendment. No party objected. The Board may take notice
whether requested or not, and may do so at any stage of the

proceeding. See V.R.E. 201(c) and (f); In re Handv, 144 Vt.
610, 613 (1984). While the Board does not believe that taking
notice of prior Act 250 decisions is legally necessary, the
Board will do so to ensure that the record is clear. R . J .See
Colton Company, Inc., #9A0082-lR-2-EB, Findings of Fact,
Conclusions of Law, and Order at 9 (Jan. 14, 1992). Notice of
the application for the 1990 Permit, the 1990 Permit, the 1993
Board Decision, the application for the 1994 Permit Amendment,
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and the 1994 Permit Amendment is hereby taken pursuant to 3
V.S.A. S 810.

V. FINDINGS OF FACT

1. On September 13, 1990 the District Commission issued the
1990 Permit, and supporting Findings of Fact and
Conclusions of Law (the 1990 Findings).

2. The 1990 Permit authorized a commercial shootina club
comprised of two components:
and a "trap t skeet" facility
Club).

3. The 1990 Findings provide, in part:

a "sporting claylldfacility
(collectively the Shooting

3. The Applicants did not conduct a formal
noise impact study to assess decibel
measurements at neighboring residences

. When the [Shooting Club] is in
operation the direction of the shooting
will be, in fact, toward the west away
from the residences.

4. The Permittees constructed the sporting clay facility
but, to date, have not constructed the trap & skeet
facility.

5. On October 15, 1992 a petition to revoke the 1990 Permit
was filed with the Board (the Petition).

6. On October 8, 1993 the Board issued the 1993 Board
Decision. The 1993 Board Decision concluded that the
Permittees had violated the 1990 Permit, but that the
violations did not present a clear threat of irreparable
harm to the public health, safety, or general welfare or
to the environment.

: 7. The 1993 Board Decision's findings of fact provided, in
part:

13. There are ten sporting clay shooting
stations at-the [Shooting Club]. Three
shooting stations fire over the quarry in
a northwesterly direction, four stations
fire in a northerly direction, and three
stations fire in a southeasterly
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direction. The direction of the shooting
is not exclusively toward the west.

8. Pursuant to Board Rule 38(A), the 1993 Board Decision
provided the Permittees a reasonable opportunity to
correct the violations prior to any order of revocation
becoming final. In part, the 1993 Board Decision set
forth the following required remedial measures:

The Board will order that Land Use Permit
#9A0192-EB be revoked subject to the following
opportunity to correct the violations:

1. All shooting in any direction
other than to 45 degrees of either side of
west must cease immediately. Shooting
from any station in a direction that
exceeds 45 degrees on either side of west
shall cease immediately. This includes
stations 8, 9, and 10, and may include
stations 5, 6, and 7. Talon Hill must
obtain an amendment to the Permit to allow
shooting in any direction other than to 45
degrees of either side of west, or for the
relocating of any shooting station.

If an amendment to the Permit is
sought, the Board will require that the
District Commission conduct a sound test
which accurately reproduces the shooting
conditions which occur during a league
shoot, a tournament shoot, and an average
business day. In addition, all persons
who could hear the shooting shall be given
an opportunity to be present at the sound
test.

* * *

7. Talon Hill must diligently pursue
any amendment applications and provide any
information requested by the District
Coordinator or District Commission within
14 days of such request.

If Talon Hill fails to correct the grounds
for revocation as provided for herein,
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9.

10.

11.

12.

VI.

then this order of revocation shall become
final.

On November 8, 1993 the Permittees filed a permit
amendment application with the District Commission. On
April 28, 1994 the District Commission issued the 1994
Permit Amendment.

The 1994 Permit Amendment specifically authorized the
Permittees to relocate certain sporting clay shooting
stations and a change in the direction of shooting for
certain stations over that which was authorized in the
1990 Permit; to use, on a temporary basis, an access road
off the Leicester-Whiting Road; and to install and
operate an archery facility. The 1994 Permit Amendment
also extended the construction completion deadline for
the trap and skeet facility until November 1, 1995.

The 1994 Permit Amendment does not increase the number of
sporting clay shooting stations over that which is
authorized in the 1990 Permit.

On July 21, 1994 the Appellants filed their notice of
appeal (the Notice) from the 1994 Permit Amendment. The
Notice identifies five issues; they are as follows: (1)
Condition #8 of the 1994 Permit Amendment; (2) the
District Commission's conclusion that the Permittees have
vested rights in the 1990 Permit, which includes shooting
in a westerly direction from the trap and skeet facility;
(3) the District Commissionls omission of a dBA limit for
operating noise as measured at the Project's boundary;
(4) the District CommissionVs  definition of noise as
"unwanted sound," and the finding that the level of
shotgun noise measured during the sound test is in the
@'annoyance" noise category; and (5) the District
Commissionts findings relative to the permitted hours and
days of operation of the Gun Club.

CONCLUSIONS OF LAW

A. Res Judicata and Collateral Estoppel

Res iudicata is a legal doctrine invented by the courts
to provide a semblance of a finality to litigation so that a 1
matter which has already been decided need not be decided
again. Under the doctrine, a lawsuit can be barred if, with
respect to a previous lawsuit, the parties, subject matter,
and causes of action are substantially identical, and the
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previous lawsuit was pursued to final judgment. Berisha v.
Hardy, 144 Vt. 136, 138 (1984).

The 1990 Permit authorized the Shooting Club, including
both the sporting clays and trap and skeet facilities. In
addition, the 1990 Permit authorized the Shooting Club subject
to the finding of fact that "when the gun club is in operation
the direction of the shooting will be, in fact, toward the
west away from the residences."

The 1994 Permit Amendment authorizes, in part, the
relocation of certain sporting clay shooting stations and a
change in the direction of shooting for certain stations over
that which was authorized in the 1990 Permit. It is in the
1994 Permit Amendment that shooting in any direction other
than west is first authorized. Because of this change, the
issues that could have been litigated relative to the 1990
Permit, and the issues raised by the Appellants in their
appeal of the 1994 Permit Amendment, are not substantially
identical. The Appellants' appeal is not barred by res
iudicata.

The Board next considers whether the Appellants' appeal
is barred by the doctrine of collateral estoppel.

The doctrine of collateral estoppel is similar to but
more limited than the doctrine of res iudicata. Under it, a
party may be barred from relitigating those issues
"necessarily and essentially determined" in a prior action.
Berisha, suora, 144 Vt. at 138.

The 1990 Permit did not authorize shooting in any
direction other than west. The 1994 Permit Amendment
authorizes shooting in a direction other than west. Because
of this difference, the Board has never rendered, and nor
could it render until the filing of this appeal, a final
judgment on whether the operation of the Shooting Club may
include shooting in any direction other than west. The
Appellants' appeal is not barred by collateral estoppel.

Because shooting in any direction other than west was
first authorized in the 1994 Permit Amendment, the Appellants
have the right to a de novo appeal of such change under 10
V.S.A. S 6089 and Board Rule 40. See In re Poole, 136 Vt.

’ 242, 245 (1978). Alternatively, if the Permittees operate the
sporting clay facility as authorized by the 1990 Permit, that

is, shooting in a direction which does not exceed 45 degrees
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on either side of magnetic west, then this appeal could be
dismissed.

B. Scope of Appellants' Appeal.

The second issue which the Board considers is whether, if
the Appellants' appeal is not barred, the scope of the appeal
should be limited to the potential effect of the changes to
the sporting clay facility as authorized by the 1994 Permit
Amendment, with no consideration of the potential effects of
the trap and skeet facility authorized by the 1990 Permit.

The trap and skeet facility has not yet been built. The
Permittees have not sought to vary the design or the shooting
direction of the trap and skeet facility which, pursuant to
the 1990 Permit, shall be to the west. Moreover, under the
1994 Permit Amendment, the number of sporting clay shooting
stations shall be the same as that which was authorized by the
1990 Permit. The Permittees' right to construct the trap and
skeet facility became final with the issuance of the 1990
Permit. In re Taft Corners Associates, Inc., 4 Vt. Law Week
138 (April 30, 1993). With regard to the trap and skeet
facility, the only change authorized by the 1994 Permit
Amendment is the extension of the construction completion
deadline. The Appellants did not appeal the District
Commission's grant of the extension.

Therefore, the issues in this appeal shall be:

1. Whether, pursuant to 10 V.S.A. S 6086(a)(l), the
relocation of the sporting clay shooting stations to allow for
shooting in a direction not greater than 45 degrees to the
left of magnetic west and not greater than 45 degrees to the
right of magnetic north will result in undue air pollution
(noise); and

2. Whether, pursuant to 10 V.S.A. S 6086(a)(8), the
relocation of the sporting clay shooting stations to allow for
shooting in a direction not greater than 45 degrees to the
left of magnetic west and not greater than 45 degrees to the
right of magnetic north will have an undue adverse effect on
aesthetics due to noise.

‘4

Within the scope of the appeal of Criteria 1 and 8 are
the Appellants' appeal of Condition #8 of the 1994 Permit
i Amendment, the District Commission's omission of a dBA limit
for operating noise as measured at the Project's boundary, the ,-
District Commission's definition of noise as %nwanted soundll, U
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the District Commission's finding that the level of shotgun
noise measured during the sound test is in the llannoyance't
category, and the District Commission's findings relative to
the permitted hours and days of operation of the Shooting
Club;

VII. ORDER

1. James and Kim Miner shall maintain their party
status pursuant to Board Rule 14(A)(3) on Criteria 1 and 8.

2. Mary Lord, Jane DeAngelis, Susan Young-Walsh, and
Robert Walsh shall maintain their party status pursuant to
Board Rule 14(B)(l)(a) on Criteria 1 and 8.

3. If the Permittees choose to operate under the
changes to the sporting clay facility as authorized by the
1994 Permit Amendment, then the Appellants' appeal is not
barred by res iudicata or collateral estoppel.

4. The issues in this appeal shall be those stated in
subsection B of Section VI herein.

5. The parties shall comply with the supplemental
scheduling order attached hereto as appendix A and
incorporated herein.

Dated at Montpelier, Vermont, this 7th day of
November, 1994.

ENVIRONMENTAL BOARD

Art Gibb, Chair
William Martinez
Steve Wright
Robert Page
John Ewing
Marcy Harding
Rebecca Day

! c:\ccm\decision\9a0192-2.tal (d2)
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1.
February
informed

(a)

(b)

(c)

(d)

APPENDIX A
SUPPLEMENTAL SCHEDULING ORDER

The Board has scheduled a hearing in this matter for
1, 1995. Based upon this, the parties are hereby
that the hearing day shall proceed as follows:

A brief overview by the Permittees, stating the bare
facts of the project authorized by the 1994 Permit
Amendment and how it differs from the 1990 Permit
(10 minutes);

A site visit to take no longer than one hour;

Three hours for the direct case of the Permittees
and cross-examination by the Appellants, consisting
of one hour total for the Permittees to introduce
their prefiled evidence and two hours total for
cross-examination by the Appellants; and

Three hours for the direct case of the Appellants
and cross-examination by the Permittees, consisting ,'
of one hour total for the Appellants to introduce ,'-/
their prefiled evidence and two hours total for
cross-examination by the Permittees.

In using these allotments, parties are expected to
coordinate with other parties supporting or opposing the
application, respectively. These time allotments are total
time limits and any party wanting more time must file a
written motion showing good cause no later than January 23,
1995.

2. On or before January 23, 1995, parties shall file
proposed findings of fact and conclusions of law.

3. The parties are advised that the Board Chair will
convene a second prehearing conference on January 31, 1995 if
necessary to ensure an efficient and orderly hearing the next
day. If held, the second prehearing conference will be at the
Environmental Board Office Conference Room, 58 East State
Street, Fourth Floor, Montpelier, Vermont beginning at 2:Oo
p.m. All parties should keep January 31 available so that
they can attend this second prehearing conference if it is !
held.


