
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

RE: R. J. Colton Company
Land Use Permit #9A0082-lR-2-EB

MEMORANDUM OF DECISION

This decision, dated January 14, 1992, pertains to a
request filed on December 12, 1991, by the Applicant. The
request is to allow into evidence a petition and a letter
signed by residents who live near the gravel pit and proposed
concrete,batching and precast facility which are the subject
of this appeal. Adjoining landowner Elsa Gilbertson filed an
objection to the entry of the petition on December 12. The
Board deliberated on December 18 and decided to deny the
request.

This appeal concerns Land Use Permit #9A0082-lR-2, which
authorizes the construction and operation of a gravel washing
operation and of a 16,000 square foot precast building to
house a concrete batching plant. In the permit amendment, the
District Commission issued a condition which prohibits
operation of the proposed project on 12 legal holidays. The
main question in this appeal is whether, pursuant to 10 V.S.A.
§ 6086(a)(8) (aesthetics), the noise impacts of the project
will be such that operation should be prohibited on 12 legal
holidays, six legal holidays (as requested by the Applicant),
or some other number of legal holidays.

In support of its position, the Applicant seeks to enter
a petition signed by 20 area residents which states that each
of these residents has no objection to the operation of the
proposed project on seven named legal holidays. In addition,
the Applicant wants to submit a letter from another area
resident, stating that he has no problem with the pit's being
open except on six named legal holidays. The Applicant does
not plan to call any of the people signing the petition or the
letter as witnesses at a panel hearing which is set for
February 19, 1992.

The Board denies the Applicant's request for two reasons.
First, the Vermont Rules of Evidence, which apply to
proceedings before the Board, require that evidence be
relevant. 10 V.S.A. 5 6002; 3 V.S.A. § 810(l); V.R.E. 402.
Since the issue here is noise impacts, the documents must
address noise impacts to be relevant. However, the documents
only state that various people do not object to operation on
certain legal
which relates
project.

holidays. There is nothing in the documents
this statement to the noise impacts of the
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Second, parties have the right to conduct cross-
examination. 10 V.S.A. 5 6002; 3 V.S.A. § 810(3). Allowance
of the Applicant's request would deprive other parties of this
right.

The Board does not mean to imply that it considers
irrelevant the testimony of area residents concerning the
noise impacts of the proposed project. However, such
testimony must be prefiled in compliance with the prehearing
conference report and order dated November 25, 1991, and the
witnesses must appear at the hearing.

The Applicant is encouraged to file testimony in
compliance with these requirements. The Board does not
believe that the testimony of all 20 area residents is needed
and that the testimony of several area residents should be
sufficient for the Applicant to make its case. The Board is
concerned that the hearing should be completed in a timely
manner and, if needed, will exercise its authority under
Vermont Rule of Evidence 403 to exclude cumulative evidence if
needed.

ORDER

The Applicant's request filed
denied.

Dated at Montpelier, Vermont,
1992.
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