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i. SUMMARY OF DECISION

This is an appeal by the Vermont Agency of Natural Resources from Land
Use Permit #8B0542 and the supporting Findings of Fact, Conclusions of Law,
and Order, issued by the District #8 Environmental Commission to Woodford
Packers, Inc., d/b/a WPI.  As set forth below, the Board denies this application
for failure to comply with subsections 1(D), 1(F) and 4 of 10 V.S.A. § 6086(a).

I. PROCEDURAL SUMMARY

On October 2, 2000 the District # 8 Environmental Commission
("Commission") issued Land Use Permit #8B0542 ("Permit"), and supporting
Findings of Fact, Conclusions of Law, and Order ("Decision"), to Woodford
Packers, Inc., d/b/a WPI ("WPI").  On November 13, 2000 the Commission
issued a Memorandum of Decision denying a Motion to Alter filed by the
Vermont Agency of Natural Resources ("ANR").  The Permit authorizes the
construction of a 30-unit retirement village located on 12.5 acres of land
between Route 9 and the Roaring Branch River in the Town of Bennington,
Vermont ("Project"). 

On December 13, 2000, ANR filed an appeal with the Vermont
Environmental Board ("Board") from the Permit and Decision alleging that the
Commission erred in its conclusions concerning 10 V.S.A.§6086(a)(1)(D),(1)(F),
(4) and (9)(K)(“Criteria 1(D), 1(F), 4 and 9(K)”).  The appeal was filed pursuant
to 10 V.S.A. § 6089(a) and Environmental Board Rules ("EBR") 6 and 40.

In its appeal, ANR requested an order allowing ANR access to the Project
site "to conduct the necessary investigations, tests and site evaluations needed
to make findings and conclusions."

On December 29, 2000, WPI filed a Motion to Dismiss the appeal.

On January 22, 2001, Board Chair Marcy Harding convened a Prehearing
Conference. 

On January 23, 2001, Chair Harding issued a Prehearing Conference
Report and Order (“PHCRO”).  Among other things, the PHCRO identified
certain preliminary issues and set forth the prehearing and hearing schedule in
this matter.

On February 20, 2001, the Town of Bennington filed a Notice of
Appearance.
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On February 21, 2001, the Board heard oral argument and commenced
deliberations on the preliminary issues identified in the PHCRO.  

On February 22, 2001, Board Chair Marcy Harding issued a Revised
Scheduling Order setting this matter for hearing on March 28, 2001.

On February 27, 2001, the Board issued a Memorandum of Decision on
preliminary issues which, among other things, denied WPI’s Motion to Dismiss
and deferred decision on ANR’s request for site access.

On February 27, 2001, ANR filed an Objection to the Revised Scheduling
Order in which it requested that the hearing be delayed until late April or early
May 2001.

On February 28, 2001, WPI and the Town of Bennington submitted
comments on the Revised Scheduling Order.  The Board deliberated on
February 28, 2001, after reviewing the parties’ submissions.

On March 1, 2001, the Board issued a Second Revised Scheduling
Order, delaying the hearing for one week, to April 4, 2001.

On April 4, 2001, the Board convened a public hearing in this matter.  The
Board heard evidence from WPI and the Town of Bennington, and conducted a
site visit.  The hearing was adjourned to another date.

On April 19, 2001, the Board issued a Hearing Recess Order setting the
continued hearing for May 3, 2001, and requesting that WPI make its principal,
Jim Davis, available to testify, and that ANR make the following persons
available to testify:  Karl Jurentkuff and a person authorized to speak on behalf
of the Secretary with respect to the substantive and procedural aspects of the
Secretary’s determinations under Criterion 1(D)(floodway and floodway fringe).

On May 3, 2001, the Board reconvened the hearing in this matter.  At the
beginning of the second day of hearing the Board recessed to deliberate on
whether to admit the testimony of Dr. Paul Bierman, and related exhibits, that
had been filed by WPI after the filing deadline.  The Chair announced the
Board's decision to admit the testimony and exhibits.  Board member John Drake
recused himself to avoid any appearance of impropriety due to his working
relationship with Dr. Bierman at the University of Vermont Department of
Geology.  

The Board heard evidence from WPI and ANR on the second day of
hearing, and also from witnesses present at the Board's request.  During the
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hearing, WPI again moved to dismiss ANR’s appeal, and also moved to strike
certain evidence from the record.  The Town of Bennington supported and
renewed the motion to dismiss.  The Board took these motions under
advisement.  Also during the hearing, ANR withdrew its request for site access. 
After recessing the hearing, the Board deliberated on June 6, June 13, July 18,
August 15, September 19, and October 3, 2001.

Based upon a thorough review of the record, related argument, and the
parties' proposed findings of fact and conclusions of law, the Board
declared the record complete and adjourned.  The matter is now ready for
final decision.

II. ISSUES

A.  Whether, pursuant to 10 V.S.A. § 6086(a)(1)(D)("Criterion 1D"), the
Project is within a floodway, and, if so, whether it will not restrict or
divert the flow of flood waters, and endanger the health, safety and
welfare of the public or of riparian owners during flooding, and
whether the Project is within a floodway fringe, and if so, whether it
will not significantly increase the peak discharge of the river or
stream within or downstream from the area of development and
endanger the health, safety, or welfare of the public or riparian
owners during flooding

B.  Whether, pursuant to 10 V.S.A. § 6086(a)(1)(F)("Criterion 1F"), the
Project must of necessity be located on a shoreline in order to fulfill
the purpose of the development, and whether the development will,
insofar as possible and reasonable in light of its purpose:

1. retain the shoreline and waters in their natural condition,
pursuant to 10 V.S.A. § 6086(a)(1)(F)(i); and

2. stabilize the bank from erosion, as necessary, with
vegetation cover, pursuant to 10 V.S.A. § 6086(a)(1)(F)(iv).

C. Whether, pursuant to 10 V.S.A. § 6086(a)(4)("Criterion 4"), the
Project will not cause unreasonable soil erosion or reduction in the
capacity of land to hold water so that a dangerous or unhealthy
condition may result.

D. Whether, pursuant to 10 V.S.A. § 6086(a)(9)(K)("Criterion 9K"), the
Project is adjacent to governmental and public utility facilities,
services, and lands, including, but not limited to, highways,
airports, waste disposal facilities, office and maintenance buildings,
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1

To the extent that any proposed findings of fact are included within, they are
granted; otherwise, they are denied.  See Secretary, Agency of Natural
Resources v. Upper Valley Regional Landfill Corp., 167 Vt. 228, 241-242 (1997);
Petition of Village of Hardwick Electric Department, 143 Vt. 437, 445 (1983). 
These findings are organized by Criteria.  Findings of fact relevant to more than
one criterion are not repeated and shall be incorporated into subsequent criteria
as necessary to support the Conclusions of Law.

fire and police stations, universities, schools, hospitals, prisons,
jails, electric generating and transmission facilities, oil and gas
pipe lines, parks, hiking trails and forest and game lands, and, if
so, whether the development will not unnecessarily or
unreasonably endanger the public or quasi-public investment in the
facility or lands, or materially jeopardize or interfere with the
function or safety of, or public’s use of, the facility or lands.

E. Whether the Board should grant WPI’s Motion to Dismiss, WPI's
Motion to Strike, and the Town of Bennington's Motion to Dismiss.

III. FINDINGS OF FACT1

A. General Findings

Project

1. Woodford Packers, Inc., d/b/a WPI ("WPI"), proposes to build a 30-unit
retirement village with community center and recreation facilities, called
the Roaring Branch Village, in Bennington, Vermont ("Project").

Project Tract

2. The Project is on a 12.5-acre parcel, bordered for 1500 feet on the north
by the Roaring Branch River ("Roaring Branch"), and on the south and
east by Vermont Route 9 ("Route 9").  

3. The Project tract is relatively long and narrow, varying in width from
approximately 400 feet on the west, to a point where Route 9 crosses the
Roaring Branch, at the Route 9 Bridge, which is adjacent to the southeast
end of the tract.
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4. WPI's legal interest in the Project tract is ownership in fee simple as
described in a deed recorded on July 18, 1996 at Book 0-326, Page 71 in
the land records of the Town of Bennington, Vermont.

Site Plan

5. The Project is designed with housing clustered around five separate
parking areas, with a community center and recreation facilities located in
the northwestern portion of the Project site, and a walking path which
begins on one side of the Project then loops around the Project along the
Roaring Branch and down the other side. 

6. The Project is designed to use town water and town sewer.

7. Much of the Project site has been cleared and stumped.  

8. The central portion of the Project site has been filled and is at elevations
above the eastern and western portions of the site.  WPI proposes to
place additional fill on the eastern, western and other portions of the site.

B. Criterion 1(D) (Floodway/Floodway Fringe)

Current ANR Floodway Determination

9. The Secretary of ANR has determined that, for purposes of Act 250, the
entire Project site is in the floodway of the Roaring Branch.  

10. This is the first floodway determination ANR has made based on the
science of fluvial geomorphology.  

11. Fluvial geomorphology involves the physics of flowing water, sediments
and other products of watersheds in relation to the landforms of the
watershed.  It analyzes physical, chemical, biological, and social data to
explain historical causes of problems being experienced in water bodies
and to resolve or avoid conflicts between fluvial system dynamics and
human investments in the landscape.

Past ANR Practice

12. For the past 20 years, ANR has based its floodway determinations upon
the Federal Emergency Management Agency’s ("FEMA") National Flood
Insurance Program ("NFIP") Floodway and Flood Boundary Maps, Flood
Insurance Rate Maps, and interpretations of those maps.
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13. The FEMA/NFIP flood maps are drawn from data taken at certain cross-
sections of a river.  The flood volume at the cross sections is accurate as
of the time the information was obtained, but the contours are based on
20-foot United States Geological Survey ("USGS") contours interpolated
to 10-foot intervals.  Data at the cross-sections often changes over time,
and the interpolations do not necessarily coincide with accurate
measurements.  It is undisputed that the FEMA/NFIP maps often contain
inaccuracies.

14. Developers and prospective purchasers of real estate have generally
relied on the FEMA/NFIP maps to determine whether any portion of a
particular parcel is at risk from flooding, in a floodway or the 100-year
floodplain.  If the FEMA/NFIP map shows that land is at risk from flooding,
it is accepted practice for the developer to hire an engineer or surveyor to
resurvey the site to obtain more accurate floodway and floodplain data. 

15. A 100-year flood is a flood of such a magnitude that it is likely to occur
only once every 100 years.  Statistically, the 100-year floodplain has one
chance in a hundred of being flooded in any given year.  This does not
mean that a flood of such magnitude cannot occur more frequently than
this, but only that the odds are 1 in a hundred that a flood of such
magnitude will occur any given year.

16. The FEMA/NFIP Flood Insurance Rate Map ("FIRM") for the Project site,
dated June 17, 1986, shows that a large part of the site is in the 100-year
floodplain, and a smaller portion beyond that is in the 500-year floodplain.

17. The FEMA/NFIP Flood Boundary and Floodway map for the Project site,
dated June 17, 1986, Panel 6 of 6, shows the project site and surrounding
area from the Woodford town line (east) to the Brooklyn Bridge (west). 
This map shows a floodway, surrounded by a 100-year flood boundary. 
The legend indicates that the 100-year flood boundary is also the
"floodway fringe."  Text on this map states:

NOTES TO USER

Boundaries of the floodways were computed at cross
sections and interpolated between cross sections. 
The floodways were based on hydraulic
considerations with regard to requirements of the
federal insurance administration.
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This map was prepared to support minimum flood
plain management regulations.  It may not show all
areas subject to flooding in the community or all
planimetric features outside special flood hazard
areas.

This map is Exhibit A68a.

ANR’s 1998 Determination 

18. WPI’s predecessor-in-interest, Aaron & Sons, Inc., placed fill near the
center of the Project site in 1998.  In order to obtain regulatory approval
for the placement of fill, Aaron & Sons, Inc. retained Parks Associates to
resurvey the Project site.

19. Parks Associates made a map of the Project site, dated February 12,
1998 and entitled "Topography Survey and Floodplain Delineation
Prepared for Aaron and Sons."  This map, Exhibit A64, shows the "limit of
100 year flood," and "limits of floodway" on the Project site.  These lines
overlap at various points, but indicate a smaller portion of the Project site
than indicated in the NFIP FIRM is in the floodway.

20. On the Parks Associates map, the "Limit of 100 Year Flood" is closer to
the river's edge than the line marking the "Limits of Floodway," on the
east and west ends of the Project site.  The two lines overlap near the
center of the Project site, and for a few hundred feet the line marking the
"Limits of Floodway" is closer to the river's edge than the "Limit of the 100
Year Flood."

21. The legend on the Parks Associates map indicates that "floodway limits
were taken from the FEMA Floodway Flood Boundary and Flood Map.
Plan. [sic]," and that the "100-year flood limit was taken from FEMA profile
and 8 foot from low water line, whichever was more restrictive."  

22. ANR Floodplain Management Engineer Karl Jurentkuff reviewed the NFIP
FIRM, the Parks Associates map, and visited the Project site, to
determine whether Aaron & Sons could place fill on a certain area near
the center of the site.  

23. In a February 1998 letter to the Bennington Zoning Administrator, Mr.
Jurentkuff wrote:
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The [NFIP] Flood Insurance Rate Map [FIRM]
shows more of this site in the flood area, however, I
have visited the site and the flood limits shown on Mr.
Parks’ plan are accurate.  The fill that has been
placed on the site is not in the flood area.

The "floodway" line of Mr. Parks’ plan was
scaled from the FIRM.  Because the Roaring Branch
is such a wild stream, I recommend that no fill be
placed beyond the floodway line even though this line
falls outside of an actual flood area.

24. Mr. Jurentkuff testified that under FEMA rules, fill or structures may not be
placed in the floodway.  The remaining flood boundary area may be filled
or developed as long as the first floor elevation is at least one foot above
the 100-year flood elevation.  FEMA does not regulate fill placed outside
of the flood boundary. 7

25. Since ANR approved the Parks Associates floodway and 100-year
floodplain delineation in 1998, WPI has had the Project site resurveyed
by Heindel & Noyes. 

26. The Heindel & Noyes site plans, Exhibits W8 and W26, show a
"Calculated 100-year floodplain," a "Surveyed 100-year floodplain," a
"Stream buffer," "Edge of water," and the outlines of the Project's
features, such as buildings and parking areas.  The Heindel & Noyes site
plans show that most of the walking path is within the 100-year floodplain,
but that the proposed fill and buildings are not.  No "floodway" is drawn on
the Heindel & Noyes plans.

27. The Heindel & Noyes "Site Plan with Floodplain Analysis," Exhibit W26, is
drawn to the same scale as the Parks Associates' map, Exhibit A64,
which shows the "limits of floodway" and "limits of 100-year flood"
approved in 1998 by Karl Jurentkuff.

28. Using the Heindel & Noyes site plan as an overlay on the Parks
Associates map, it becomes apparent that a portion of the Project's
buildings and fill would be in the "Limits of Floodway" as it was delineated
by Parks Associates and approved by ANR in 1998.

29. Specifically, and with reference to the building numbers on the "Site
Development Master Plan," Exhibit W2, the following Project features
would be located in the "floodway" as approved by ANR in 1998:  as
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much as approximately 10 feet of Building #30, at the northeastern end of
the Project; virtually all of Building #29; approximately 20' of Building #28;
between 5-10' of Building #27; approximately 10' of Building #9; between
2-10' of Community Center Building, plus the entire shuffleboard court;
and approximately 50' of the outdoor recreation field.  In addition, WPI
proposes to place significant quantities of new fill within the bounds of this
"floodway" approved by ANR in 1998.  This would contravene the
recommendations made by Karl Jurentkuff in 1998.

Fluvial Geomorphology

30. The FEMA methodology is more useful for predicting flooding risks due to
inundation than for predicting flooding risks due to erosion.  Fluvial
geomorphology more accurately depicts flooding risks due to erosion.

31. The stability of a stream channel depends on the balance between a
certain flow of water, the shape and slope of the channel, and the
sediment loads.  When any of these factors changes significantly, the
river channel must undergo change to re-establish a stable state.  The
river undergoes change through the processes of erosion and
degradation (lowering) of the streambed.

32. Once degradation begins, the stream or river will undergo a channel
evolution process in which the stream will attempt to regain its prior state
of equilibrium.  However, in order for a new equilibrium to be established,
the stream must undergo a series of vertical and horizontal adjustments. 

33. This channel evolution is a result of the disconnection of the stream
channel from its historic floodplain area due to a combination of several
factors including filling of the historic floodplain, erecting physical barriers
between the channel and its floodplain through berms and levees,
dredging of the channel and bed lowering, and by channelization and
straightening of a stream.  Each of these factors is an attempt to contain
greater flows in the channel and prevent flood flows from spilling out into
the floodplain where it may damage human investments that are
incompatible with periodic inundation.

34. When something blocks a river from accessing its floodplain, the force of
the river increases, allowing it to carry more sediment.  As the river picks
up more sediment and carries it downstream, the stream channel
becomes narrower and steeper.  This channelization further increases the
stream’s power and the shear stress on the channel boundary materials,
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i.e. the rocks, soil, vegetation or man-made structures used to construct
the bed and banks of the river such as levees or berms.

35. Extensive manipulation of the Roaring Branch River has occurred from as
early as 1927, including floodplain filling, dredging, channelization,
streambank armoring, and the erection of physical barriers such as berms
and levees.

36. One way a river adjusts to such changes is by gradual upstream migration
of "headcuts," where there is a notable change in slope of the streambed. 
At the same time, the eroded material is deposited downstream.  Bed
degradation ensues in an upstream direction until the bed profile regains
its pre-existing slope, although often at a lower bed elevation.  This is a
gradual process at normal water levels, and a more rapid phenomenon
during floods. 

37. There are several headcuts in the stretch of the Roaring Branch adjacent
to the Project site.  One of these headcuts is directly adjacent to the
Project site.  Headcuts tend to migrate upstream.  

38. In the year 2000, the streambed of the Roaring Branch near the Project
site was 4.5 to 5 feet lower than it was in 1981, when the Roaring Branch
channel survey was completed for the FEMA Town of Bennington Flood
Insurance Study. 

39. This instability indicates that the Roaring Branch adjacent to the Project
site will continue to widen in response to annual flood events by eroding
its banks, and until it achieves adequate stability, will continue to
experience streambed erosion in response to less frequent but higher
discharge events. 

40. An alluvial fan is a sedimentary deposit located at a topographic break
such as the base of a mountain front, escarpment, or valley side, that is
composed of streamflow and/or debris flow sediments (alluvium) in the
shape of a fan, either fully or partially extended, with the highest elevation
at the point and dropping in elevation as it fans out. 

41. There is no dispute that the Roaring Branch adjacent to the Project site is
not on an alluvial fan.  This does not change the Secretary’s
determination that the entire Project site is in the floodway.

42. The Route 9 bridge is a stabilizing influence on the stretch of Roaring
Branch next to this site, and helps protect the site from changes in the
stream channel.
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Historic Information

43. A topographic map issued by the USGS in 1898 indicates that the
Roaring Branch had many channels, and much of the Project site was a
depositional island in the middle of these channels of the Roaring Branch.

44. 1942 aerial photos illustrate that there were three flood chutes across
and/or bordering the site before channelization and other flood recovery
efforts were made. 

45. 1962 aerial photos show erosion as much as 120 feet, laterally, along
approximately 950 feet of streambank adjacent to the Project site.

46. The Roaring Branch appears to be unstable over time.

47. These aerial photos illustrate the power of the Roaring Branch.

48. The Roaring Branch is named for the noise it makes in flood events
caused by the tumbling of boulders along the riverbed.

49. There have been several major floods of the Roaring Branch on record,
including major floods in 1869, 1898, 1927, 1936, 1938, 1948, 1950,
1973, and 1976.  

50. There is no 100-year flood on record for the Roaring Branch.

51. FEMA projects that the Roaring Branch will discharge approximately
7,100 cubic feet of water per second ("cfs") during a 100-year flood.  The
Vermont Agency of Transportation projects a 100-year flood discharge of
7,500 cfs.

Restrict and Divert; Significant Increase in Peak Discharge

52. The filling and developing of the Project site will restrict the flow of flood
waters and impede the Roaring Branch from achieving a more stable
state.  This also will divert the flow of flood waters, because the water that
the fill and buildings prevent from accessing the Project site must flow
elsewhere. 

53. Placing fill and buildings or portions of buildings in the floodway will
significantly increase the peak discharge of the Roaring Branch adjacent
to and downstream from the Project site.
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Endangerment

54. Location of the proposed Project at the Project site would endanger the
safety of the Project's residents during a major flood event.

55. This endangerment would be caused by the location of the proposed
Project in the floodway of the Roaring Branch, a powerful and relatively
unstable river.

C. Criterion 1(F) (Shorelines)

Shoreline

56. It is undisputed that the proposed Project would be located on the
shoreline of the Roaring Branch.  The entire Project site is within 400 feet
of the river.

Purpose of Project

57. The purpose of the Project is to provide affordable housing for persons
over 55 years of age, with significant facilities designed to meet the
physical and social needs of older people in an aesthetically pleasing
setting. 

58. WPI intends to promote this purpose by, among other things, affording an
opportunity to enjoy the Roaring Branch along a safe, tranquil,
aesthetically interesting walking path and encouraging regular physical
activity.

Recreational and Social Facilities

59. The Project includes a walking path, a community center with
shuffleboard court, and a lawn for croquet and lawn bowling.  The walking
path would be located along the Roaring Branch, between 25 and 200
feet from the top of the streambank.

60. A community center, shuffleboard court, and lawn for croquet and lawn
bowling are significant facilities designed to help meet the physical and
social needs of older people.

61. Regular physical activity or exercise helps maintain physical and
emotional well-being.
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62. A walking path could be located in any safe, tranquil, and aesthetically
interesting place off the shoreline and still meet the purpose of the Project
by providing residents with facilities for regular physical exercise.

63. Neither the proposed Project in general, nor the proposed walking path in
particular, has a water-related purpose. 
D. Criterion 4 (Soil Erosion/Capacity to Hold Water)

64. The Project site is generally flat with gravels, cobblestones and fill.   

Erosion Control Plan

65. WPI retained the services of a civil engineer, James R. Secor, President
of MS&K Engineering and Design, Inc., to prepare a comprehensive
erosion control plan for the Project and its construction.

66. The erosion control plan, Exhibit W18, is intended to prevent any erosion
impacts to the Roaring Branch or adjacent property and to mitigate any
adverse erosion impacts on the site during construction.

67. During construction, WPI will maintain temporary sediment control
devices, such as silt fences along the north edge of construction activity
and haybale dikes or dams.  WPI proposes to put these temporary
erosion controls in place before actual construction begins.

68. Permanent erosion control measures will include a drainage system with
a pond infiltration system or ephemeral pools.  In addition, a natural
forested-type revegetation will be created in private areas around the
housing units, with lawn in the public areas.

Stormwater Runoff Plan and Permit

69. WPI had Mr. Secor develop a stormwater management plan, Exhibit W19. 
This plan was developed with information from Heindel and Noyes on
streambank impacts and site absorption rates. 

70. On October 20, 2000, the ANR Department of Environmental
Conservation, Wastewater Management Division, issued Stormwater
Discharge Permit #1-1437 to WPI.  This permit requires that the Project
be constructed in accordance with the MSK Engineering and Design, Inc.
site plans and details dated May 20, 2000, and supporting information,
Exhibit W18 in this proceeding.
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71. The stormwater management plan and corresponding Stormwater
Discharge Permit require WPI to install several on-site permanent
ephemeral pools to trap stormwater runoff.  The runoff, and any pollutants
contained therein, would filter into the ground.  

Historic Erosion Controls

72. The entire length of the Roaring Branch from the Route 9 bridge,
immediately upstream of the Project site, to the U.S. Route 7 bridge,
where the Roaring Branch joins the Walloomsac River, was dredged and
bermed after the 1938 flood.  Additional dredging and erosion repairs took
place in 1962, and possibly in 1976.

73. After the 1938 flood, a new Route 9 bridge was built slightly downstream
of the old bridge.  The bridge was built with substantial ramp approaches
and a riprapped bank southwest of the new bridge to the old bridge
abutment. 

Flood-Related Erosion

74. Erosion of the streambed and streambanks is exacerbated during a flood.

75. Erosion and corresponding downstream sedimentation are significant
sources of damage during a flood. 

E. Criterion 9(K) (Public or Quasi Public Investment)

Route 9 and the Route 9 Bridge

76. Route 9 and the Route 9 Bridge are adjacent to the Project site. 

77. The elevation of the footings for the Route 9 Bridge is 902 feet.  

78. The elevation of the bottom of the rock riprap at the base of the east side
of the Route 9 Bridge, is 908 feet.  

79. The deepest point in the streambed, or thalweg, beneath the bridge is at
an elevation of 906 feet, or two feet below the rock riprap.  At the time of
bridge construction in 1938, the thalweg elevation under the bridge was
910 feet.  This streambed erosion is caused by the instability of the
Roaring Branch.
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80. During a flood, there would be significant erosion downstream of the
Project site.  

81. Development of the Project in the floodway, which the Secretary of ANR
has determined encompasses the entire Project site, would worsen this
downstream erosion during a flood.

Route 9 Traffic

82. Residency at the Project will be restricted to persons 55 years of age and
older, many of whom will be retired.  These residents are not expected to
generate a large volume of traffic.  Also, traffic patterns would not
normally be high during normal peak periods.

83. Based on the Institute of Transportation Engineers publication, Trip
Generation (6th Edition), the project’s peak trip generation would be:

a.m: 0.07 trips/unit = 2 (1 in and 1 out)
p.m:    0.1 trips/unit = 3 (2 in and 1 out)

84. The Project’s proposed driveway is planned to be located at an existing
curb cut.  The speed limit at this section of Route 9 is 50 miles per hour
and the site distance exceeds 480 feet to the east, and exceeds 480 feet
to the west. 

Flood Control Projects and other Public Investments

85. The Brooklyn Bridge across the Roaring Branch is approximately 1.75
miles downstream from the Project site. 

86. After the 1938 flood, a 1300-foot concrete floodwall was built on the west
bank of the Roaring Branch, upstream and downstream of the Brooklyn
Bridge.  Earthen dikes or levees were built on both sides of the Roaring
Branch from the Brooklyn Bridge downstream to the river’s confluence
with the Walloomsac River.  The earthen levee was built primarily from
material that had been deposited on the streambed during the flood,
boulders, cobbles and gravel, with some riprap stabilization in a couple of
areas near structures. 

87. After part of the concrete floodwall failed in the late 1940's or early
1950's, the U.S. Army Corps of Engineers (the "Corps") rebuilt the
floodwall and dredged the channel above the Brooklyn Bridge.  The
dredging in some places went down as much as ten feet below the
streambed. 
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88. In 1972, the Corps completed a local flood control project on the south
bank of the Roaring Branch, building two earth-and-stone-fill levees to tie
into the upstream and downstream floodwalls.  One levee was located at
the upstream end of a floodwall at Branch Street, extending 575 feet
upstream to the bank of the Roaring Branch near Tinkham Drive.  The
lower portion of the project began near Bradford Street at the downstream
end of the floodwall, extending 3,200 feet down the south bank of the
Roaring Branch to Park Street. 

89. In the mid-1970's, the U.S. Department of Agriculture ("USDA") Soil
Conservation Service appropriated over one million dollars for debris
removal and permanent dike repair at five locations on the Roaring
Branch in Bennington.  The permanent stabilization treated approximately
2900 feet in the 1.3-mile stretch between the Brooklyn Bridge and the
U.S. Route 7 bridge.

90. After a flood in August 1976 undermined a 250-foot section of the Corps’
floodwall, the Corps made repairs in 1977. 

91. Following a flood in April 1987, the USDA Natural Resources
Conservation Service and the State of Vermont reconstructed and
armored several thousand linear feet of Roaring Branch streambank from
an area just below the Roaring Branch Village site downstream to the
Route 7 bridge.  There was also extensive channel clearing and
excavation of sediment deposits, with additional assistance from the Town
of Bennington.  Most if not all of these flood repairs and controls were
made at public expense.  

92. The Town of Bennington is responsible for the maintenance of levees and
channels. 

93. Public investment in the millions of dollars has been made in flood control
facilities and infrastructure along and across the Roaring Branch, 
downstream of the Project, adjacent to the Project, and upstream of the
Project.

94. Other public flood control facilities on the Roaring Branch include:  
reinforced concrete floodwalls, rock and earthen levees and riprap bank
armoring. 

95. These existing flood control devices may be destroyed by a hundred-year
or other major flood.  Impairment of the flood control devices could
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In Re:  Aaron & Sons, Inc., Declaratory Ruling #359, Findings of Fact,
Conclusions of Law, and Order (Oct. 29, 1998), the Board noted that the parties
agreed that Act 250 jurisdiction would attach to the site for any future
commercial activity.  "The parties have stipulated that they and their successors
and assigns agree that Act 250 jurisdiction should and will apply to any
commercial activity that might be proposed for the Subject Tract in the future." 
While Act 250 jurisdiction cannot be conferred by agreement, it is clear that
there is no question of jurisdiction in this case.

endanger the following public and quasi-public facilities:  the Brooklyn
Street bridge, Park Street bridge, U.S. Route 7 bridge, Branch Street, the
Vermont Agency of Transportation District #1 Garage, Mount Anthony
Union High School, the Vermont Veteran’s Home, a Central Vermont
Public Service Corporation electric transmission substation and other
public utilities such as sewer and water mains.

96. WPI originally proposed to place riprap at the northwestern end of the
site, at its own expense.  WPI has withdrawn this proposal, stating that
the riprap armoring is not necessary.

IV. CONCLUSIONS OF LAW

A. Jurisdiction, Scope of Review and Burden of Proof

The Project is subject to Act 250 jurisdiction under 10 V.S.A. § 6001(3)
because it involves the construction of improvements for a commercial purpose,
or "development" pursuant to EBR 2(A)(2), on more than ten acres of land.2

When a party appeals from a Commission determination, the Board
provides a “de novo hearing on all findings requested by any party that files an
appeal or cross-appeal, according to the rules of the board.”  10 V.S.A. §
6089(a)(3).  Board rules also provide for the de novo review of a Commission’s
findings of fact, conclusions of law, and permit conditions.  EBR 40(A).  Thus,
the Board cannot rely upon the facts stated, conclusions drawn, or conditions
issued by the Commission regarding the criteria on appeal in this matter. 
Rather, it must regard the Permit as evidence to be offered by the parties.

The burden of proof is on the applicant, WPI, for all four criteria on
appeal.  10 V.S.A. § 6088(a).
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  WPI’s Proposed Findings, at 14 ("Applicant presented both demonstrative and
testimonial evidence demonstrating that all development would occur outside the
floodway and floodway fringe.").

B. Criterion 1(D) (Floodway and Floodway Fringe)

WPI claims that the Project would place no development in the floodway
or floodway fringe.3  ANR claims that the entire Project tract is in the floodway,
and that the Project will cause a public safety risk.  

1. Criterion 1(D)(i)(floodway)

To comply with Criterion 1(D)(i), the applicant must show:

1. That the Project is not in a floodway; or
2. If the Project is in a floodway, that it "will not restrict or divert the

flow of flood waters, and endanger the health, safety and welfare of
the public or of riparian owners during flooding."  

10 V.S.A. § 6086(a)(1)(D)(i).

a. Is the Project in a floodway?

WPI argues that the proposed development will not be located in a
floodway.  “Floodway” is defined as:

the channel of a watercourse which is expected to flood on an
average of at least once every 100 years and the adjacent land
areas which are required to carry and discharge the flood of the
watercourse, as determined by the secretary of natural resources
with full consideration given to upstream impoundments and flood
control projects.  

10 V.S.A. § 6001(6).  
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  Id.  The same is true of floodway fringes.  See 10 V.S.A. § 6001(7).  
5

There is no dispute that NFIP maps often contain inaccuracies, and developers
commonly have more detailed surveys done when the NFIP maps indicate that
part of a proposed development is in the 100-year floodplain.  Thus, it is
common practice for adjusted maps to be drawn based on resurveys of NFIP
maps, and for ANR to review such resurveyed maps in making its floodway
determinations.  

The statutory definition provides that the floodway is "as determined by
the secretary of natural resources." 4  Act 250 does not require that the
Secretary of ANR take any formal or public steps in making this determination. 
For instance, there is no requirement in Act 250 that ANR promulgate
regulations governing the determination of floodways or floodway fringes.

In this case, the Secretary of ANR has determined that the entire Project
site is in a floodway.  This is the first Act 250 floodway delineation the Secretary
has made based on the science of fluvial geomorphology.
 

In the past, ANR’s floodway and floodway fringe determinations were
based on the FEMA/NFIP maps or interpretations of these maps.  Although ANR
has not formalized it through rulemaking, its practice of determining floodways in
this manner has been in place for approximately 20 years, for Act 250 and other
purposes. 

WPI argues that it is unfair that ANR made this floodway determination
based on fluvial geomorphology when ANR has relied on the NFIP maps for over
20 years and gave no notice of any change in floodway determination
methodology.  In fact, ANR made an NFIP floodway determination concerning
this very same site, when it was owned by WPI’s predecessor-in-interest, Aaron
& Sons. 

In 1998 Aaron & Sons, Inc. had Parks Associates survey the tract that is
the current Project site, in order to obtain approval for placement of fill on the
tract from the Town of Bennington's Zoning Administrator.  The Parks Associates
refinement of the NFIP map indicates that a slightly smaller portion of the Project
is in the "floodway" than is indicated on the NFIP map.5

ANR Floodplain Management Engineer Karl Jurentkuff reviewed the NFIP
map, the Parks Associates map and visited the Project site, to determine
whether Aaron & Sons, Inc. could place the fill on a certain portion of the
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property.  In a February 1998 letter to the Bennington Zoning Administrator Mr.
Jurentkuff stated:

The [NFIP] Flood Insurance Rate Map shows more of this
site in the flood area, however, I have visited the site and the flood
limits shown on Mr. Parks’ plan are accurate.  The fill that has been
placed on the site is not in the flood area.

The "floodway" line of Mr. Parks’ plan was scaled from the
FIRM.  Because the Roaring Branch is such a wild stream, I
recommend that no fill be placed beyond the floodway line even
though this line falls outside of an actual flood area.

The Parks Associates map Mr. Jurentkuff approved does not delineate a
floodway fringe, only a "100-year flood limit" and a "floodway."  Nevertheless,
Mr. Jurentkuff’s approval does constitute an earlier determination of the
floodway by ANR, at least for zoning purposes.

Since ANR approved the Parks Associates’ floodway delineation in 1998,
WPI has had the flood lines redrawn by Heindel & Noyes.  The Heindel & Noyes
maps show a "100-year floodplain" that overlaps only the margins of the Project,
including the path, and comes up to some of the buildings on the Project site. 
This latest delineation has not been approved by ANR.

As stated above, the Secretary of ANR has determined for purposes of
this appeal that the entire Project site is in a floodway.  This is the first Act 250
floodway determination that the Secretary did not base on the FEMA map
methodology.  The Secretary has based his determination on the science of
fluvial geomorphology, as the flooding risk presented in this case is largely
erosional.  Fluvial geomorphology more accurately depicts flooding risks due to
erosion, whereas the FEMA methodology is useful in predicting flooding risks
due to inundation.

ANR initially had claimed that the Project was on an alluvial fan, and cited
the FEMA Guidelines for Alluvial Fans as supporting its conclusion that the
entire Project site was within the floodway.  These Guidelines provide an
alternative methodology for determining flood hazards, based on fluvial
geomorphology, and provide that this methodology should be used to determine
flood hazards on alluvial fan formations.  ANR has since conceded, after hearing
testimony by WPI’s witness Dr. Paul Bierman, that the Project site, including the
adjacent stretch of the Roaring Branch, is not on an alluvial fan.  However, this
did not alter the Secretary’s determination that the entire Project site is within the
floodway. 
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Under the federal and state flood hazard/flood insurance framework, the "flood
hazard area" is the same as the "100-year floodplain."  The Vermont Municipal
and Regional Planning Act defines “flood hazard area” as the area which is
subject to the “base flood,” 24 V.S.A. § 4412(b)(2), and defines “base flood” as
“the flood having a one percent chance of being equaled or exceeded in any
given year,” otherwise known as the 100-year flood.  Under the corresponding
federal regulations, the same 100-year flood is called the "base flood."  This is
the same definition used in the federal regulations.  See, 44 CFR § 59.1
(defining "base flood" and referencing this definition as the definition of "100-
year flood").

Under Act 250, the "floodway" is "as determined by the Secretary."  The
statute does not provide the Board with discretion to review that determination
on its merits.  Cf., Re:  Stonybrook Condominium Owners Association,
Declaratory Ruling No. 385, Findings of Fact, Conclusions of Law, and Order at
5 (May 18, 2001)("Once a site is listed on the State Register, 'No discretion is
provided to the Board or District Commission to declare a structure listed on that
register not to be historic.'")(quoting Re: New England Kurn Hattin Homes,
#2W0082-4-EB, Memorandum of Decision at 4 (June 14, 1995)).  Instead, the
Board's analysis is limited to whether the Project will "significantly increase the
peak discharge of the river or stream within or downstream from the area of
development and endanger the health, safety, or welfare of the public or riparian
owners during flooding," in the second part of the Criterion 1(D) analysis.  10
V.S.A. § 6086(a)(1)(D)(ii).

In considering WPI’s fairness argument, it is important to bear in mind
that the actual floodway delineation approved by ANR in 1998 is that on the
Parks Associates map, not the Heindel & Noyes maps.  Comparing the WPI site
plan (Exhibit W8) with the floodway line on the Parks map (Exhibit A64), it is
apparent that WPI proposes to put portions of some of the Project’s buildings
and fill in the floodway.  Even if the Board were somehow to disregard the
Secretary’s latest determination in favor of that made for zoning purposes in
1998, a significant portion of the Project, including proposed buildings and
improvements would be in the floodway.

The National Flood Insurance Act and the corresponding Vermont
statutes (Vermont's Flood Hazard Areas law, 10 V.S.A. §§ 751-753, and
corresponding sections of the Municipal and Regional Planning Act, 24 V.S.A. §
4412) form a general framework for regulating development in flood hazard
areas.6  While Criterion 1(F) of Act 250 serves many of the same goals, a
floodway for purposes of Act 250 is not necessarily the same thing as a
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The "flood hazard area" is the 100-year floodplain, as set forth in this decision. 
Under the federal and state flood insurance/flood hazard framework, “floodway”
means:

the channel of a river or other watercourse and the adjacent land
area that must be reserved in order to discharge the base flood
without accumulatively increasing the water surface elevation more
than one foot.

24 V.S.A. § 4412(b)(3); see also, 44 CFR § 59.1 (using this as the definition of
"regulatory floodway" and referencing same as the definition of "floodway").  

"floodway" or "flood hazard area" under the federal flood insurance program and
corresponding Vermont laws.7  Act 250 expressly mandates that the floodway be
"as determined by the secretary of natural resources with full consideration
given to upstream impoundments and flood control projects," 10 V.S.A. §
6001(6).  Nothing requires that ANR base its Act 250 floodway and floodway
fringe determinations upon determinations made under the federal and state
flood insurance/flood hazard provisions.  Conversely, nothing indicates that an
Act 250 floodway determination should govern what constitutes a floodway or
flood hazard area under the federal flood insurance/Vermont flood hazard
system.  

b. Will the Project "restrict or divert the flow of flood waters,
and endanger the health, safety and welfare of the public or
of riparian owners during flooding"? 

Placement of fill and buildings in the floodway will restrict or divert the
flow of waters during a 100-year flood and will result in a significant increase in
peak flow adjacent to and downstream from the Project site.  The entire Project
site is in the floodway, land the Roaring Branch would otherwise use to dissipate
energy and sediment during such a major flood.  This poses a safety risk to
anyone on the Project site, including but not limited to the senior citizens
residing at the Project.  The Board concludes that the Project does not comply
with Criterion 1(D).

2. Floodway Fringe

This case presents no floodway fringe issue because the Secretary has
determined that the entire Project site is in the floodway. 

C. Criterion  1(F) (Shorelines)



RE: Woodford Packers, Inc., d/b/a WPI 
#8B0542-EB

Findings of Fact, Conclusions of Law, and Order
Page 24

The burden is on the applicant to show that the proposed project "must of
necessity be located on a shoreline in order to fulfill the purpose of the
development," and that "the development will, insofar as possible and
reasonable in light of its purpose" comply with each of four subcriteria.  10
V.S.A. § 6086(a)(1)(F); see also, 10 V.S.A. § 6088(a)(applicant bears burden of
proof on Criterion 1(F)).  Only two of the four subcriteria are at issue here,
concerning retention of the shoreline and waters in their natural condition, 10
V.S.A. § 6086(a)(1)(F)(i); and use of vegetation to stabilize the bank from
erosion, 10 V.S.A. § 6086(a)(1)(F)(iv).  There is no dispute that the Project is on
the shoreline of the Roaring Branch.  

Of Necessity

The threshold question is whether the Project must "of necessity" be
located on the shoreline to fulfill its purpose.  Re:  Pathway Ministries, Ltd. and
Charles L. Rubner, #5W1336-EB, Findings of Fact, Conclusions of Law, and
Order at 8 (Jun. 2, 2000)(citing Re: Mill Lane Development Co., Inc., #2W0942-
EB,(December 19, 1999) and Re: Town of Barre, #5W1167-EB, Findings of
Fact, Conclusions of Law, and Order at 16-18 (June 2, 1994)).  

The Board recently placed more emphasis on this threshold requirement
of Criterion 1(F): 

In analyzing the "of necessity" requirement of Criterion 1(F),
the Board now concludes that its earlier decisions may have not
given the “of necessity” requirement of Criterion 1(F) the weight it
deserves and that the legislature’s inclusion of the "of necessity"
language evinces a clear mandate that the project must serve a
water-related purpose.  The phrase "of necessity" is not a soft
requirement lending to compromise, but rather, the plain meaning
of these words requires a finding beyond the fact that the project’s
purpose in locating on the shore is simply desirable.  In the future,
the Board will consider whether the project’s location on the
shoreline serves as an integral part of the developmental scheme.

Re: Josiah E. Lupton, #3W0819 (Revised)-EB, Findings, Conclusions and Order
at 16 (May 21, 2001).

The question, therefore, is whether the Project serves some water-related
purpose such that its location on the shoreline serves an integral part of the
developmental scheme.  
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Mill Lane involved a proposed 10-lot residential subdivision on a 124.5-acre
parcel.  Between the Project site and the Harriman reservoir was a heavily
wooded strip of land between 100-200' in width, not owned by the applicant. 
The Board in Mill Lane found that “the closest proposed house is at least 600
feet from the shoreline of the Reservoir, and the closest proposed building
envelope is approximately 475 feet from the shoreline.”  Re: Mill Lane
Development Co., Inc., #2W0942-2-EB, Findings, Conclusions and Order, at 23
(Dec. 17, 1999).  In this case, the entire Project is within 400 feet of the
shoreline.

The purpose of the Project is to provide affordable housing for persons
over 55 years of age, with significant facilities designed to meet the physical and
social needs of older people in an aesthetically pleasing setting.  WPI intends to
promote this purpose by, among other things, encouraging regular physical
activity by affording an opportunity to enjoy the Roaring Branch along a safe,
tranquil, aesthetically interesting walking path.  WPI’s landscape architect and
planner William Jewell testified that the walking path “will encourage regular
physical activity by the senior residents by affording an opportunity to enjoy the
sights and sounds of a classic Vermont river valley.”  

The aesthetic benefits of a shoreline location may be part of a project’s
purpose, but the desire to offer these benefits to project residents is alone
insufficient to demonstrate that a project need be located on a shoreline.  The
Board acknowledges that this is, at least to some extent, a departure from Mill
Lane,8 however, this ruling is more consistent with Lupton and the intent of
Criterion 1(F).  

As the Vermont Supreme Court has held, "[C]riterion 1(F) requires that
the Board make its own determination that a development need be located on
the shoreline."  In re McShinsky, 153 Vt. 586, 591 (1990)(citing In re Southview
Associates, 153 Vt. 171, 175 (statutory language should not be construed so as
"to render the legislation ineffective or irrational")).  To give proper significance
to Criterion 1(F) and its "of necessity" provision, the Board must look first to the
functional purpose of a project to determine whether the project's purpose is
water-related.  

The Project in question is an affordable housing development for retired
persons, with a walking path and other facilities to meet the residents' physical
and social needs.  Nothing about this purpose is so water-related as to require
that the Project to be located on the shoreline of a river.  WPI's desire to provide
residents with river views is not a water-related purpose sufficient to meet the "of
necessity" requirement of Criterion 1(F).  
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In support of WPI’s "of necessity" claim, WPI landscape architect and
planner William Jewell testified that part of the purpose of this Project is "to
provide seniors over 55 years of age with affordable housing consistent with 9
V.S.A. [§] 4503(b), specifically by creating housing that is 'designed to meet the
physical and social needs of older people.'"  The statute WPI cites, 9 V.S.A. §
4503(b), provides an exemption to Vermont's unfair housing discrimination law
for certain housing projects for older persons.  Specifically, housing "intended
and operated for occupancy by at least one person 55 years of age or older per
unit," is exempted from the housing discrimination law, but only if the project,
among other things:

has significant facilities and services specifically designed to meet
the physical or social needs of older persons, or if it is not
practicable to provide those facilities and services, that the housing
complex is necessary to provide important housing opportunities
for older persons.

9 V.S.A. § 4503(b).  

WPI argues that the Project must be located on the Roaring Branch
because the riverside walking path is necessary to meet the physical or social
needs of older persons, in accordance with the housing statute.  The site plan
for the Project includes, not only the walking path, but a community center,
shuffleboard court, and lawn for lawn bowling and croquet.  There is no reason
to believe that the statute's requirement for "significant facilities and services"
cannot be met by these other proposed recreational and social facilities. 
Moreover, where significant facilities for physical and social needs are not
practicable, the Project would still qualify for the exemption if the housing
complex is needed to provide important housing opportunities for the elderly.  Id.
 The statute does not mandate the proposed riverside walking path and the path
need not be located on the shoreline to meet the physical and social needs of
seniors.

The Board is not persuaded that a retirement housing community must "of
necessity" be built on the shoreline, so the Board does not reach the subcriteria
on appeal, (i) and (iv).  The Project does not comply with Criterion 1(F).  

D. Criterion 4 (Soil Erosion/Capacity of Soil to Hold Water)

Before issuing a permit, the Board must find that the Project will not cause
unreasonable soil erosion or reduction in the capacity of the land to hold water
so that a dangerous or unhealthy condition may result.  10 V.S.A. § 6086(a)(4). 
The burden of proof is on the applicant under Criterion 4. 10 V.S.A. § 6088(a).
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WPI’s erosion control plan is specific to the Project site, as required by
Criterion 4.  Re: Sherman Hollow, Inc., #4C0422-5-EB (Revised), Findings of
Fact, Conclusions of  Law, and Order at 37 (Feb. 17, 1989).  With respect to the
capacity of the land to hold water, WPI proposes to construct a drainage system
with pond infiltration or ephemeral pools.   

However, there has been significant erosion at and near the Project site. 
This erosion occurs when the Roaring Branch is at non-flood levels as well as
during floods.  Flood controls such as riprap, levees and flood walls are intended
to prevent the Roaring Branch from inundating certain protected areas, but may
actually increase the damage done by the river.  This is because the flood
controls generally prevent the Roaring Branch from spreading out over a
broader area during a flood, where the waters would slow down, and from
evolving to a more stable course on a day-to-day basis.  Instead, constrained by
flood controls, the waters of the Roaring Branch are forced to gain speed and
cause more erosion. 

It is axiomatic that exacerbation of an existing impact constitutes an
impact under Act 250. See, Re:  Okemo Mountain, Inc., #2S0351-12A-EB,
Findings of Fact, Conclusions of Law and Order at 14 (Jul. 23, 1992); In re
Pilgrim Partnership, 153 Vt. 594, 597 (1990).  There is ample evidence that this
erosional process is already occurring in the Roaring Branch, but the Board has
insufficient evidence on which to base a finding that the Project will necessitate
additional flood controls.  WPI originally proposed to armor approximately 50' of
streambank along the northwest edge of the Project site with riprap, but has
since withdrawn that proposal.  There is no other proof that flood controls will be
installed if the Project is built.

WPI intends to place buildings and additional fill in the floodway, as the
floodway was determined by ANR.  Unlike traditional flood controls, the fill and
buildings would have no effect on the Roaring Branch at non-flood levels.  In a
major flood event, though, the fill and buildings would impede the Roaring
Branch's access to the floodplain and exacerbate erosion downstream from the
Project site, as discussed above.  It is also likely that the fill placed on the site
would be washed away during a 100-year flood.  The Board is mindful that the
Roaring Branch has not experienced a 100-year flood in recorded history.  
 

The Board concludes that the existing erosion will be exacerbated by the
proposed development of the Project site, and that the fill on the site would
erode into the Roaring Branch, during a major flood.  Because the Project will
cause unreasonable erosion, the Board concludes that it does not comply with
Criterion 4.
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E. Criterion 9K (Public or Quasi Public Investments)

To prevail on Criterion 9(K), the applicant must prove that the proposed
project is either not "adjacent to governmental and public utility facilities,
services, and lands, including, but not limited to, highways, airports, waste
disposal facilities, office and maintenance buildings, fire and police stations,
universities, schools, hospitals, prisons, jails, electric generating and
transmission facilities, oil and gas pipe lines, parks, hiking trails and forest and
game lands," or, if adjacent to any such public facility or land, that "the
development will not unnecessarily or unreasonably endanger the public or
quasi-public investment in the facility or lands, or materially jeopardize or
interfere with the function or safety of, or public’s use of, the facility or lands."  10
V.S.A. § 6086(a)(9)(K). 

 1. Public Facilities Adjacent to the Project

The threshold question under Criterion 9(K) is whether the proposed
Project is adjacent to any public or quasi-public investment.  In this case, there is
no dispute that Route 9 is adjacent to the Project site, and that the Route 9
Bridge over the Roaring Branch is just upstream from, and adjacent to, the
Project site.  The Roaring Branch, also adjacent to the Project site, is also a
public land under applicable Board precedent.  See, Re:  Okemo Mountain, Inc.,
#2S0351-12A-EB, Findings of Fact, Conclusions of Law and Order at 5 (Mar. 27,
1992), motion to alter den. in relevant part (Jul. 23, 1992), minor revision (Nov.
13, 1992)(section of Black River used by the public for recreation and stocked
with trout is a public investment); Re: McShinsky, #3W0530-EB, Findings,
Conclusions and Order at 10 (1988)(White River constitutes public lands under
Criterion 9(K)); Re:  Northshore Development, Inc.,  #4C0626-5-EB (Dec. 29,
1988)(Lake Champlain is considered public lands for purposes of Criterion 9(K)).

ANR argues that existing flood control projects along the Roaring Branch
are public facilities that will be put at risk by the Project, and that the failure of
such flood control projects would endanger other public infrastructure and
utilities.  ANR further claims that several bridges on Route 9 downstream from
the Project would be placed at risk by the Project, including bridges at Brooklyn
Street, Park Street, U.S. Route 7, and Branch Street.  Also according to ANR,
the Vermont Agency of Transportation District #1 garage, Mount Anthony Union
High School, the Vermont Veterans’ Home, a Central Vermont Public Service
substation, and various sewer and water mains, would be endangered by failure
of the existing flood control facilities.  None of these facilities is directly adjacent
to the Project.
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Criterion 9K protects only those public facilities that are adjacent to a
proposed project.  ANR argues that "adjacent" should be construed liberally, in
relation to the scope of the effects of the proposed project, and cites the Board’s
decision in Re:  L & S Associates, #2W0434-8-EB (Revised), Findings,
Conclusions and Order at 32-33 (Sept. 22, 1993).  In L & S, the Board held that
major roads near a wholesale grocery warehouse were protected under Criterion
9K even though they were not directly adjacent to the warehouse, because the
intense truck traffic from the warehouse had an impact on the roads.  The Board
stated that the word "adjacent" in Criterion 9K "is a relative term that must be
considered in the context of the scale of a project."  Id. at 37.  The Board does
not find L & S applicable in this case because, considering the scale of the
Project, it is not clear that its impacts extend that far.  Thus, the existing flood
controls and other public and quasi-public facilities cited by ANR are not
adjacent to the Project.

The Board concludes that the only public or quasi-public facilities
adjacent to this Project are Route 9, the Route 9 Bridge, and the Roaring
Branch.

2.  Endangerment, Material Jeopardy, or Interference

To prevail on Criterion 9K, therefore, WPI must show that the proposed
Project will not unnecessarily or unreasonably endanger the public investment in
Route 9, the Route 9 Bridge, and the Roaring Branch, and that the Project will
not unnecessarily or unreasonably endanger the public or quasi-public
investment in these facilities or lands, or materially jeopardize or interfere with
the function or safety of, or public’s use of, these facilities or lands.  Re:  Green
Meadows Center, LLC, #2W0694-I-EB, Findings of Fact, Conclusions of Law,
and Order at 23 (Dec. 21, 2000)(citing Re:  Munson Earth Moving Corp.,
#4C0986-EB, Findings of Fact, Conclusions of Law, and Order at 11 (Apr. 4,
1997), rev’d on other grounds, In re Munson Earth Moving Corp., 169 Vt. 455
(1999); Re:  Swain Development Co., #3W0445-2-EB, Findings of Fact,
Conclusions of Law, and Order at 33 (Aug. 10, 1990)).

Route 9/Traffic

The Board is satisfied that the Project’s traffic-related impacts on Route 9
will be minimal.  Residency at the Project will be restricted to retired persons,
who are not likely to contribute significantly to normal peak commuting traffic.  It
is estimated that the peak traffic in the morning will be 0.07 trips/unit, or 2 trips
(1 in and 1 out) in the morning; and 0.1 trips/unit, or 3 trips (2 in and 1 out) in the
evening.  Cf., Re: John A. Russell Corp., #1R0849-EB, Findings, Conclusions
and Order at 65 (Jul. 10, 2001)(applicant failed to produce sufficient evidence to
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prove that impacts of 40 truck trips per hour would not endanger public
investment in, or materially jeopardize safety on, adjacent public highways under
Criterion 9K).  

Route 9/Route 9 Bridge

The record shows that the deepest part of the streambed below the Route
9 Bridge has been getting deeper over the years.  It already has eroded below
the level of the riprap on the east bank of the river underneath the Route 9
Bridge, and is gradually eroding to the level of the foundation of the bridge itself. 
There can be no question that this jeopardizes the function, efficiency, and
safety of the Route 9 Bridge in a material manner.  In addition, Route 9 or the
Route 9 Bridge, or both, may be at risk in the event of a substantial flood.  These
risks are significant.  

ANR has argued that these risks would be exacerbated by placement of
the Project in the floodway.  The Board is concerned that development of the
Project site might exacerbate upstream erosion, which could threaten the Route
9 Bridge during a flood.  However, there is not sufficient site-specific evidence to
prove this, so the Board is not persuaded that these upstream impacts would be
exacerbated by the Project.  WPI has met its burden of proof on this issue under
Criterion 9(K), because the Board finds that the bulk of the evidence weighs in
WPI's favor.

Roaring Branch

While the Roaring Branch is a public land or facility under Criterion 9(K),
the Board concludes that there is no public investment in this river that would be
endangered by the Project.  This is not like the Okemo case, where the State
stocked the Black River with rainbow trout for the public, and the Project would
result in decreased fish populations. See, Re:  Okemo Mountain, Inc., #2S0351-
12A-EB, Findings of Fact, Conclusions of Law and Order at 15 (Mar. 27, 1992),
motion to alter den. in relevant part (Jul. 23, 1992), minor revision (Nov. 13,
1992).  In addition, it does not appear that the Project would interfere with the
public's use and enjoyment of, or access to, the Roaring Branch, or that the
Project would materially jeopardize any public investment in the river itself.   
WPI has met its burden of proof on this issue.

Conclusion

The Board concludes that the Project complies with Criterion 9K. 

F. Pending Motions
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1. WPI's Motion to Dismiss and Motion to Strike

During the hearing, WPI made an oral motion to dismiss, based on ANR’s
concession that the Project is not on an alluvial fan.  The Town of Bennington
supported this motion.  WPI also moved to strike all testimony and evidence
relative to alluvial fans and alluvial fan boundaries.  The Board took these
motions under advisement, and now denies them.  As discussed in the Board’s
analysis of Criterion 1(D) above, the fact that the Project site is not on an alluvial
fan is not determinative.  This is not to say that evidence on the alluvial fan issue
is inadmissible, however.  ANR's concession on the alluvial fan issue cannot
justify dismissal of this appeal, or of any portion of it, and does not necessitate
striking related evidence from the record.  

2. The Town of Bennington's Motion to Dismiss

The Town of Bennington also made an oral motion to dismiss during the
hearing, based on the testimony of ANR Floodplain Management Engineer Karl
Jurentkuff that the Project is out of the floodway and floodway fringe, as
determined by NFIP methods.  The Board denies this motion.  As set forth
above, the Secretary has determined that the entire Project site is in the
floodway as that term is defined in Act 250.

The Board further notes that Mr. Jurentkuff's testimony was given with
reference to the "100-year floodplain"  and "stream buffer" delineations on the
Heindel & Noyes plan, Exhibit W8, and he was not shown the "floodway" marked
on the Parks Associates map while he was testifying.  Again, it was this
"floodway" which Mr. Jurentkuff had recommended remain free from fill in 1998
"because the Roaring Branch is such a wild stream."  The Parks Associates map
had not yet been admitted into evidence by the time Mr. Jurentkuff testified, and
counsel for WPI provided a copy of the Heindel & Noyes site plan for Mr.
Jurentkuff's reference.  Even applying the NFIP methodology, it is not clear that
Mr. Jurentkuff would have given the same testimony had he been allowed to
refer to the Parks Associates map. 

V. ORDER

1. Land Use Permit Application #8B0542-EB is DENIED, and Land
Use Permit #8B0542 is VACATED.
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2. WPI’s Motion to Dismiss and Motion to Strike are DENIED.

3. The Town of Bennington's Motion to Dismiss is DENIED.

4.  Jurisdiction is returned to the District #8 Environmental
Commission.

                                                                            

Dated at Montpelier, Vermont this 5th day of October, 2001.

ENVIRONMENTAL BOARD

 /s/Marcy Harding                 ____________
Marcy Harding, Chair
Rebecca Day
George Holland
Samuel Lloyd
W. William Martinez
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