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FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

I. Introduction

This proceeding concerns an appeal by Southwestern Vermont Health Care
Corporation (formerly H.W. Putnam Memorial Health Care Corporation) (“SVHC”) from
a decision by the District 8 Environmental Commission (“Commission”) in which the
Commission denied the SVHC’s permit application to construct a retirement facility in
Bennington, Vermont.

For the reasons stated below, the Vermont Environmental Board ("Board")
denies the application.

II. Procedural History

On November 15, 1999, SVHC filed Land Use Permit Application #8B0537 with
the Commission seeking authorization to construct a retirement facility with 66 units of
assisted living, and 15 duplex cottages (30 units) of independent living, with town
sewer and on-site water supply on 51.5 acres, located one-quarter mile west of the
Paper Mill Village covered bridge on Murphy Road in Bennington (“Project”).  The
Project is known as “Breckenridge Village.”

On March 16, 2000, the Commission issued Findings of Fact, Conclusions of
Law, and Order to Deny Permit (“Decision”) denying the application for the Project.

On April 13, 2000, SVHC filed an appeal with the Board from the Decision
alleging that the Commission erred in its conclusions concerning 10 V.S.A.
§§6086(a)(8), 9(B) and (10) (“Criteria 8, 9(B) and 10”).  
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On April 27, 2000, Bennington County Natural Resources Conservation District
(“Conservation District” or “BCCD”) filed a cross-appeal with the Board from the
Decision alleging that the Commission erred in its conclusions concerning the basis for
the Conservation District’s party status and the authority of the Board to order
mitigation under Criterion 9(B). 

On August 10, 2000, the Board issued a Memorandum of Decision denying the
Conservation District party status under Environmental Board Rule (“EBR”) 14(A)(4)
(state agency) as party by right.  In the same Memorandum, the Board denied Muriel
Palmer EBR 14(B)(1) party status.

In addition to the “statutory” parties, SVHC and the Department of Agriculture,
Food and Markets (“DAG”), the permitted parties to this case are as follows: Randy
Maxon has EBR 14(A)(5) party status, as an adjoining landowner, on Criterion 8.  Keith
Armstrong has EBR 14(A)(5) party status, as an adjoining landowner, on Criterion 9(B). 
The Conservation District has EBR 14(B)(1) party status on Criterion 9(B).  Muriel
Palmer has EBR 14(B)(1) party status on Criteria 9(B) and 10 (town plan).  Collectively,
these permitted parties will be referred to as the “Opponents.”

On October 4 and 5, 2000, Board Chair Marcy Harding convened a site visit and
a hearing before the Board in Bennington, Vermont with the following parties
participating:

SVHC by A. Jay Kenlan, Esq.
DAG by Michael Duane, Assistant Attorney General
Randy Maxon and Muriel Palmer by Elizabeth Boepple, Esq.
BCCD by Sandra E. Levine, Esq.
Keith Armstrong, pro se

Neither the Town of Bennington ("Town") nor the Bennington Planning
Commission ("Planning Commission") filed any testimony or otherwise participated in
the hearing.  [1]  However, subsequent to the October 5 hearing and the Board’s first
deliberation on that date, the Planning Commission filed Proposed Supplemental
Findings of Fact and Conclusions of Law on October 12, 2000.  On October 23, 2000,
the Town withdrew the October 12 filing, stating that the attorneys who filed it represent
the Town and not the Planning Commission.  On October 25, 2000, the Board
deliberated again.  On October 26, 2000, the Town filed its own Proposed
Supplemental Findings of Fact and Conclusions of Law in support of the Project. [2]

On January 3, 10, and 17, and February 14 and 21, 2001, the Board held further
deliberations on this matter.  This matter is now ready for final decision. 
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III. Issues

The issues in this case are:

1. Whether, pursuant to 10 V.S.A. §6086(a)(8),
the Project will “have an undue adverse effect on the scenic
or natural beauty of the area,  [and] aesthetics….”

2. Whether, pursuant to 10 V.S.A.
§6086(a)(9)(B), the Project will not significantly reduce the
agricultural potential of the primary agricultural soils.

The Conservation District’s cross-appeal as to
the Board’s authority to order mitigation will be
addressed within this issue.

3. Whether, pursuant to 10 V.S.A. § 6086(a)(10),
the Project is in conformance with §5.3.3.2(d), General
Policies for Rural Conservation Districts, of the Bennington
Town Plan, which states that “4.  High quality agricultural
land, scenic resources, and other special resource areas
and natural hazard areas shall be protected….”

IV. Findings of Fact 

To the extent any proposed findings of fact and conclusions of law are included
below, they are granted; otherwise, they are denied.  See, Secretary, Agency of Natural
Resources v. Upper Valley Regional Landfill Corporation, 167 Vt. 228, 241-42 (1997);
Petition of Village of Hardwick Electric Department, 143 Vt. 437, 445 (1983).

A. The Project

1. The Breckenridge Village project is a proposed non-profit independent
and assisted-living residential community for approximately 150 senior citizens.  

2. The Project utilizes a campus design with fifteen duplex residential
buildings (containing 30 “cottages”) in a cluster arrangement around a larger residential
care facility, known as the “Inn.”  The Inn would be a building approximately 500’ long
with wings and projections, containing 32 assisted living apartments and 36
independent living apartments.
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3. Because of the need to subsidize Medicaid recipients in the assisted
living units in the Inn, the Project is not economically feasible without the construction
of the fifteen cottages.

4. If built, the Project would use Town sewer and would have its own on-site
water supply. 

5. Market surveys indicate that people interested in living in projects like
Breckenridge Village want to live in a rural, country setting.

B. The Project Site

6. The proposed Breckenridge Village Project site (the “site” or the “Project
site”) is a 51.5-acre tract of land. 

7. Henry Randall owns the site subject to an option agreement for purchase
by SVHC. 

8. The site is bounded on the north by the Walloomsac River, on the south
by Murphy Road, and on the west by the agricultural Naughton property, and on the
east by agricultural and wooded lands.

9. The Project site is rolling meadowland that generally falls away from
Murphy Road in a northerly direction, rises up to a wooded knoll (where ledge
appears), and then drops off again down to the Walloomsac River. 

10. A power line crosses the central portion of the Project site; SVHC intends
to move the line to run along Murphy Road if the Project is built.

11. Portions of Bennington College can be seen north from the Project site on
a rise in the land in the distance.  The buildings of the college which can be seen from
the site have traditional New England style architecture -- white buildings with dark gray
or brown roofs.  

12. Murphy Road curves around the project site, with a gradual ascending
grade from east to west, leveling off at it approaches the Project site.

13. Along Murphy Road near the southeast portion of the Project site there
are roughly eight large boulders placed six to eight feet off the side of the road.  They
appear to be evenly spaced and probably placed there at some time in the past.



Southwestern Vermont Health Care Corporation
Land Use Permit Application 8B0537-EB
Findings of Fact, Conclusions of Law, and Order  
Page 5 

14. Near the proposed entrance to the Project, there is a hedge, brush and
treed hedgerow along Murphy Road between the road and the open land beyond it.  
The land slopes down and away from Murphy Road.

15. North of the west entrance of the Project site is an old field road, which is
near the proposed location for some of the cottages.   To the northeast of these
proposed cottages is an existing sugarbush, near where the proposed Inn would be
built.

16. Along the old farm road that extends along the western boundary of the
Project site is a hedgerow; no stone wall lines the hedgerow, nor are there indications
of a stone wall in the sugarbush area.  There is some evidence of stone, particularly
upon the knoll area where the sugarbush stands and ledge appears.  

17. The trees along the hedgerow in the lower elevation of the Project site (in
the northwest corner) are higher than the trees along the rest of the hedgerow, up on
the higher elevations of the land. 

18. On the adjoining land to the west of the Project site is a hay field; land
further to the west of the Project site also includes cornfields. 

19. In the center of the Project site is a very sparse growth of trees.  From
these trees, north down to the hedgerow near the river, the land slopes gently. 

20. The northern portion of the Project site is open land that was at one time
in agricultural use.  This land appears to be almost flat or gently sloping.  There is
some evidence of stones in this area.

21. On the north boundary of the Project site, near the river, there are trees
and a hedgerow; there is a pile of stones underneath one of the bushes in the
hedgerow.  

22. In the northeast area of the Project site, some ledge and fairly large
stones (several cubic feet) can be observed.  In the eastern portion of the site, there is
a very large pile of rock (four to five feet tall, with a base ten to thirteen feet in
diameter) along a bit of a hedgerow.

C. The location of the Project Site

23. Murphy Road, which forms the southern boundary of the Project site, is a
horse shoe-shaped road of approximately 1.3 miles in length.  On the northeast end of
the road is the Paper Mill Bridge, a single-lane covered bridge which provides access



Southwestern Vermont Health Care Corporation
Land Use Permit Application 8B0537-EB
Findings of Fact, Conclusions of Law, and Order  
Page 6 

to Bennington along Route 67A.  Henry Bridge, a single-lane covered bridge, crosses
the Walloomsac River at the northwest end of Murphy Road.

24. Most of the land along Murphy Road and running to the north down to the
river, is open fields; some of those fields appear to be currently used for agricultural
purposes.

25. There are 18 houses and a used-car dealership on Murphy Road near the
Paper Mill Bridge; at the other end of Murphy Road, near the Henry Bridge is a
settlement of ten houses, the Henry House Bed and Breakfast and a small dog kennel.

26. Immediately to the west of the Project site is a field which is presently
being hayed.   The Project site is also across Murphy Road from farmland.

27. Approximately half way between the two covered bridges lies Austin Hill
Road, which provides access to Bennington Town via the Village of Old Bennington.

28. Across the Walloomsac River from the Project site, lies Route 67A, a
major east-west road linking Bennington and North Bennington.  The Ames Shopping
Center and the entrance to Bennington College are a short distance to the east of the
Project site on Route 67A.  Approximately three quarters of a mile to the east on Route
67A, are the Price Chopper and Hannaford Supermarkets, (the closest large
commercial complex to the Project Site).  At a greater distance from the Project site are
the industrial district and Village of North Bennington. 

29. There is no evidence that impacts from the development on Route 67A
are encroaching on the Murphy Road area.

30. The Bennington by-pass is slated to cross Austin Hill Road, about three
hundred yards south of the Project site; there will not be an interchange at Austin Hill
Road. 

31. While rural in nature, the Project site is within a few miles of the main
SVHC health care facility.  The site is close to a sewer line (which is across the river),
and other developed areas of Bennington, including the commercial developments on
Route 67A.

32. Some farm equipment would have difficulty getting through the covered
bridges at each end of Murphy Road because of height and weight limitations; such
equipment would have to access the Project site by means of Austin Hill Road.
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D. Aesthetic impacts of the Project 

33. The Project has been designed in the neo-traditional Colonial style, white
or light gray buildings with dark roofs. 

34. The Inn and ten of the duplex “cottage” buildings would be set on the
Project site behind a hill which rises in the center of the site, in order to minimize their
view from Murphy Road.  

35. The remaining five duplex “cottage” buildings would be set between
Murphy Road and the Inn and would be visible from the road.

36. The Inn would be 35 feet high.  Because the hilltop is at elevation 608’
and the Inn would be sited at elevation 596’, the bottom 12 feet of the Inn would be
obscured by the topography; the top 23 feet of the Inn would not be obscured.

37. The perceived scale of the Inn would be somewhat reduced by its angular
nature, curving around the topography, and its wing projections, so that the entire
building mass would not be not perceived from any one location.

38. Views to the Project while heading east on Murphy Road are limited by
hedgerows along the western boundary of the Project site and along the road frontage.

39. Travelers heading west on Murphy Road from the Mill Village covered
bridge encounter a cluster of single family dwellings (older homes of a variety of
architectural styles) with barns, garages and other outbuildings, bounded on the west
and south by a tree line and wooded area.

40. Further west along Murphy Road, a traveler’s attention is drawn to the
inside curve of the road, to an open meadow.  The east wing of the Inn and parking
structure would be visible from this vantagepoint to the east of the Project.  Trees would
be planted to reduce exposure from the eastern approach.

41. Randy Maxon’s property lies south of Murphy Road across from the
proposed entrance to the Project; his house sits at a much higher elevation than the
road.  Maxon’s front lawn has a very low hedge down by the road; a few very small
existing trees planted in his front yard do not provide screening of the Project site.  

42. Maxon’s view is of the Project site (including the power poles and
powerlines that presently traverse the site) to Bennington College and the meadowland
and hills beyond.   The tree line and hedgerow along the south border of the Project
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site only partially obscure his view of the site.  A few of the rooftops of the houses to
the east near the Paper Mill Bridge are also visible from the Maxon property.   No
development across the river is visible, nor are any buildings to the west.  Through
breaks in the trees to the northwest, one can see a cornfield, distant high meadows and
wooded areas.  

43. SVHC proposes to plant 37 evergreen trees between Murphy Road and
the Inn to further screen views from the road and Maxon’s home.

44. In the northeastern part of Maxon’s front yard, SVHC has proposed to
plant trees to obscure Maxon’s view of the proposed driveway to the Project.

45. All of the proposed plantings are designed to mitigate the sight impacts of
the Project.

46. There are no other buildings or developments of the size and scale of the
Project on Murphy Road or in the immediate vicinity of the Project site.

47. Presently, there is no light on the Project site.  The only other street light
on Murphy Road is near a used car store near the Paper Mill Village covered bridge.

48. Outside lighting fixtures at the Project would be placed at the intersection
of the driveway and Murphy Road, at the parking areas, on the front of the Inn, and at
the propane tanks.  They would consist of ten 16’ high 175-watt metal halide fixtures
with low angle cutoffs.  Adjacent to and backgrounded by the building would be three
70-watt metal fixtures on 8’ poles.

E. Primary agricultural soils 

49. Of the 51.5 acres at the Project site, 42 acres are primary agricultural
soils.   The remaining 9.5 acres are too steep, stony, treed or dominated by ledge to
qualify as primary agricultural soils.

50. The agricultural soils at the Project site are of a size capable of
supporting or contributing to an economic agricultural operation.

51. Of these 42 acres of primary agricultural soils, 5 acres are Occum soils
that are classified as “prime” and have a value group classification of 1, using the
Agricultural Value Groups for Bennington County Soils (Interim Report), USDA Soil
Conservation Service (November 1985) (the “SCS Classification System”). 
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52. Occum soils (which are created from alluvial silt deposited by the river)
are rare, valuable and of very high quality.  These particular agricultural soils are
located in the northern part of the Project site, along the Walloomsac River.

53. In the Town of Bennington, only 0.8% of all soils are Occum soils; in
Bennington County, only 0.2% of all soils are Occum soils.

54. Occum soils are outstanding in a dry year; they are very good for growing
pumpkins and other crops.

55. The presence of Occum soils on the Project site makes the site a valuable
piece of farmland.  

56. The upland soils on the property are also highly productive.  Soils of this
value (based upon the site’s drainage, soil quality and size) are of limited availability in
Bennington County.  These soils have a value group classification of 4 and 5 under the
SCS Classification System.   

57. The primary agricultural soils on the Project site are further enhanced by
their proximity to the river, since it is a source of water for irrigation.

58. Various crops, such as berries, melons or pumpkins could be planted on
the site; the land could also be used for vegetables, hay, other forage crops, Christmas
trees, and landscaping stock.  These agricultural uses would make the use of the land
economically viable.

59. There is some evidence of stones on the Project site. 

60. There is no evidence of stone walls on the site; the existence of stone
walls would be a sign that the farmland is rocky.

61. While large stones in fields can harm farm machinery, stony fields can be
productive; one can grow corn, clover and hay in a stony field.

62. A diversified approach to farming (e.g., mixed vegetable crops, bedding
plants, greenhouses) could make use of even the non-primary agricultural soils at the
Project Site.  For example, placing a greenhouse on a ledge can be beneficial, as the
ledge creates a heat source from the ground that provides a good early planting
environment.

63. The Project site has been farmed in the past, but it has not been farmed
in recent years and is not presently being farmed.
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1. Impact of the Project on primary agricultural soils 

64. Because the Project utilizes cluster type planning, of the 51.5-acre site,
23.2 acres would be developed by the Project.

65. Of the 23.2 acres that would be developed, 9.5 acres are not primary
agricultural soils.  

66. The Project would directly impact and remove from agricultural potential
about 14 acres of the 42 acres of primary agricultural soils on the site. 

67. The 28.3 acres of the Project site which are not to be developed would be
“reserved” and committed by SVHC through a covenant for perpetual agricultural uses.
Thus, agricultural reserve fields would remain to the north (approximately 14 acres),
southeast (approximately 9 acres) and west (approximately 5 acres) of the Inn and
cottages. 

68. Each of the three agricultural reserve fields would be of a sufficient size to
be farmed or hayed, especially the north and southeast field which would be as large
as other fields which are presently in agricultural use on Murphy Road.  The field
immediately to the west of the Project site, which is presently being hayed, is smaller
than any of the three proposed reserve fields. 

69. There would be some substantial limitations on the agricultural use of
these reserve fields.  According to the Project’s plans, the 28.3 reserve acres include a
gravel bike/walking path, which would cut across the agricultural field in the northwest
portion of the site, along the northern border of the site and partially into the east
agricultural field, trapping that field between the path and the buildings.  These reserve
acres would also include a treed buffer along the river which would prevent this portion
of the site from being used for agricultural purposes.

70. SVHC proposes to make the 28 reserve acres available for agricultural
uses, because inherent in the idea of Breckenridge Village is proximity to agricultural
uses.  SVHC would seek out farmers to make use of the agricultural reserve lands,
perhaps for field and forage crops.  However, SVHC would avoid agricultural uses that
require the regular spreading of manure, as residents of the Project and others could
be expected to find the odor objectionable.

71. The Project intends to use a drilled well for its water supply.  The
wellhead would be located in the center of the northern agricultural reserve field of the
Project (immediately south of the river), in the middle of the Occum soils.
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72. SVHC explored two other locations for the well on the Project site; the
present location was chosen because it must be situated where it would provide
sufficient water to the Project residents.

73. The wellhead would be 400 feet from the Project Site’s west property line
and 1000 feet from the Site’s east property line. 

74. A 200-foot radius “well isolation zone” would surround the wellhead;
certain land uses and some pesticides and fertilizers, including nitrogen, would be
prohibited within this zone in order to prevent contamination to the well.

75. An impermeable layer of soil or clay lies above the proposed well intake
point.

76. SVHC would abandon, replace or treat its well if it were to become
contaminated by agricultural activities conducted on agricultural lands.

77. Livestock would not be allowed in the “well isolation zone,” as manure
contains nitrogen.

78. Alfalfa, hay and vegetables could be grown within this “well isolation
zone.”

79. The only farmer that SVHC has approached thus far to engage in farming
at the Project site is Keith Armstrong; SVHC would not charge Armstrong rent to use
the fields.

80. Armstrong has concerns about restrictions on the use of chemical
pesticides within the “well isolation zone;” he is also concerned because SVHC would
require that any farmer using the agricultural lands to hold SVHC harmless from any
contamination to the well.

81. If farmers did not choose to use the agricultural reserve lands, SVHC
would mow them.
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2. Subcriteria of Criterion 9(B) 

     i. reasonable return on fair market value

a. fair market value of the Project site

82. The Town has assessed the proposed Project site (the Randall land) at
$81,800.

83. Using the Town’s assessment, and adjusting for the State-determined
equalized fair market ratio of 96%, the fair market value of the land is $85,208.   This
results in a per acre value of about $1655.

84. The property tax on the proposed Project site is approximately $2000, or
nearly $40/acre.

85. If the Randall land was in the Current Use Program, the property taxes on
the land would be lower than $2000.

86. Randall purchased the 51.5-acre parcel in December 1992 for $128,000.  

87. At 9.5% compounded interest, $128,000 invested in December 1992
would yield about $255,000 in early 2001.  This does not include carrying costs such as
taxes.

88. At a 11% return (to approximately account for carrying costs), $128,000
would yield about $295,000 after eight years.

89. The site is subject to an option agreement for purchase for $375,000 by
SVHC. 

90. The $375,000 sale price for the sale of the land by Randall to SVHC is
contingent upon SVHC obtaining all required permits for the land. 

b. calculating reasonable return

1.  maintaining agricultural use 

91. There are two methods to determine the productive value of land, if it is
maintained in agricultural use.
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A. rental value minus carrying costs

92. The first method determines the productive value of land based on
expected rental income less carrying costs (such as property taxes).  Rental income is
determined by looking at the availability of agricultural land (supply) against the amount
of land farmers want to use (demand).   

93. SVHC calculates that, to receive a 9% return on investment and pay
property taxes (at the present, non-Current Use Program rate), Randall would have to
receive annual per acre rents of $190.  It arrives at this figure by adding Randall’s
property taxes ($2,000 per year or $40 per acre) to a return of 9% on $1655, the
Town’s per-acre appraised value adjusted for the State-determined equalized ratio.  

94. The 9% figure used by SVHC is an arbitrary figure; there is no basis for it.

95. Amounts differ as to what annual rent farmers might be willing to pay to
farm this land, from nothing to $60 per acre.   However, if the land were free, farmers
would likely use it, because of the value of riverbottom land.  

B. what a farmer might be willing to pay

96. The second method determines a land’s productive value by calculating
what a reasonable farmer would be willing to pay for the land (rent or purchase) based
on his expected costs and revenue.  This method ignores the effects that the supply of
land has on prices or rents.

i. potential agricultural uses for the
agricultural lands at the Project Site

a. dairy farming

97. Because dairy farming makes up about 80% of the revenues received by
Vermont farmers, SVHC looked only at this type of use in determining possible
agricultural uses for the primary agricultural soils on the Project site.  SVHC arrived at
an imputed value of $410/acre for cropland, the maximum amount a dairy farmer could
afford to pay to purchase an acre of average farmland.

98. Some farmers will pay more than $410/acre for good cropland.

99. A similar analysis performed using 1998 data obtained an imputed value
of $695, but 1998 was an exceptionally good year for Vermont dairy farmers.
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100. SVHC used dairy farming as a benchmark and chose not to present
evidence of other agricultural enterprises or specialized crops which could occur or be
grown on the Project site. 

b. other potential agricultural
uses

101. Farmers will farm even small plots of land, if the soils are good and the
rentals are fair.

102. Alfalfa, which does not require fertilizers or pesticides, could be grown
throughout the Project site, including the well isolation zone.  

103. Alfalfa is a crop for which there is a high demand; it returns
$700/acre/year.   Farmers often get four (and sometimes five) cuttings of alfalfa.  

104. Some organic farming operations are profitable, even though the demand
for organic crops is limited to a niche market, and there is not a large land base
devoted to these crops.

105. There are a variety of agricultural uses, that do not include dairy farming,
for which a reasonable rate of return can be realized.  Among those economically
viable farming alternatives are the raising of strawberries which have annual yields of
$4,803 per acre, fresh market pumpkins ($4,000/acre/year), fresh market cauliflower
($5,284/acre/year) and fresh market spinach ($2,576/acre/year).  

106. Prices for organic foods keep going up, and the market is expanding.

107. Vermont has great potential for “Vermont grown” specialty products;
compared to other states, the percentage of land devoted to specialty crops is very
high.

 
2. residential use of the Project Site 

108. The Project site could be used for a residential subdivision. 

109. Using only the 23.2 acres of land which the Project would use and the
80,000 square foot minimum lot size required by the Bennington zoning regulations, the
land would allow, at most, 13 single-family home sites.  

110. The development costs for infrastructure for this size subdivision would
be $470,000 (costs for municipal sewer, water, roads, relocation of power line, and
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permitting fees).

111. An 80,000 square foot serviced lot ( municipal sewer and water) would
have a market value of between $26,000 and $37,000.  At average prices figured on
the above range, thirteen lots would sell for a total of $407,000. 

112. No evidence was presented as to other residential uses for the land, such
as a subdivision without infrastructure, which would not require water supply or a
municipal or community sewage system, and which would have lower development and
permitting fees, if any.  Such a subdivision may be economically feasible, and the lots
may be fairly attractive to prospective purchasers because of their location.

     ii. other non-agricultural lands owned or controlled by SVHC
suitable for the Project 

113. SVHC owns other property in the Bennington area.  

114. SVHC owns 1.5 acres of land in Wilmington, Vermont.  A building, parking
lot and an on-site septic system already exist on this property.

115. SVHC owns 12.06 acres in Manchester, Vermont; 5.13 acres is zoned as
transient commercial and is already being used for the Northshire Medical Facility and
a related parking lot and an on-site septic system.  The remaining 6.93 acres is zoned
as single residential; zoning regulations would prevent the Project from being located
on this lot. 

 
116. Given the required size of the Project, the Wilmington and Manchester

parcels would not be large enough or suitable to support the Project.

117. SVHC's hospital is located on its Main Campus in the Town of
Bennington.  However, the Town holds the legal title to this land.  In 1989, SVHC
proposed to develop a facility on the Main Campus; when SVHC sought permission
from the Town to develop the facility, the Town refused such permission. 

118. In June 2000, Harry Bingham, Jr. donated Stonegate Farm, a 296-acre
parcel of land in Shaftsbury, Vermont, to SVHC.  However, Bingham’s gift was made
with the understanding that Stonegate Farm would be sold and the proceeds added to
SVHC’s permanent endowment fund; the farm is not to be used for the construction of
additions to SVHC’s grounds or buildings.  
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     iii. design of Project to minimize reduction of primary agricultural
soils 

119. The Project attempts to minimize its impacts on open meadows and
primary agricultural soils by locating the Inn and cottage buildings in the center of the
site where the treed and ledge areas are.

120. SVHC would encourage its residents to use the agricultural reserve lands
for gardening, in particular the areas near the cottages and the Inn, and the “well
isolation zone.”

     iv. impact of the Project on agricultural uses on adjoining lands

121. The loss of the primary agricultural soils on the Project site may impact
the use of agricultural soils on adjoining lands.  When farmers need more land, they
lease other tracts of land that are in close proximity to each other, since farmers prefer
to travel to one location in order to use fields.  While a farmer may travel to use two
adjoining fields, if he loses one of those fields, he may cease to use the other.  

122. The Project site has particularly good agricultural soils, has large fields,
and is located adjacent to and near other agricultural land.

123. Since some of the adjoining agricultural lands are within Zone 3 of the
well-head protection area for the Project’s well, agricultural use of such lands could
have impacts on the Project’s well; however, the intake for the well would be below an
impermeable layer, so it is unlikely that pesticides would infiltrate the water supply.

124. The noise, dust and odor associated with normal farming operations on
lands adjoining the Project site may be incompatible with the residential (150 people)
nature of the Project.  Farmers prefer to farm next to other agricultural land, rather than
houses or other uses where conflicts can occur.

F. Agricultural Off-site Mitigation 

1. The Agricultural Off-Site Mitigation Program (“Mitigation
Program”)

125. Persons who wish to develop on primary agricultural soils may enter into
an Agricultural Off-Site Mitigation Agreement (“Mitigation Agreement”) with DAG, in
which they agree to pay a calculated contribution into a fund which is used to protect
other farmlands.
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126. If a Mitigation Agreement is executed, it is presented to the District
Environmental Commission in which the development is to occur; the Commission then
considers the Mitigation Agreement in evaluating whether a project satisfies Criterion
9(B).

127. The Mitigation Program does not exist as a result of any express
legislative authority; it arises out of the Environmental Board’s decision in Re: J. Philip
Gerbode, #6F0357R-EB, Findings of Fact, Conclusions of Law, and Order (Mar. 26,
1991). 

128. There is no formal process for the management of the Mitigation Program;
DAG has no formal, written rules or procedures which it uses to administer the
Mitigation Program or to spend the funds which it collects.  However, DAG attempts to
follow the guidelines set out in Act 250 decisions, and DAG, as a matter of policy, will
not enter into a Mitigation Agreement unless a project will satisfy subcriterion (iv) of
Criterion 9(B) by not significantly interfering with or jeopardizing agriculture or forestry
on adjoining lands or reducing their agricultural or forestry potential.

129. While DAG uses funds deposited in the Mitigation Program to fund
agricultural projects in the same District Commission district as the lands which are to
be developed, the Mitigation Program provides no assurance in that it will protect soils
of comparable quality or quantity to those that will be developed.

130. The Mitigation Program results in the present loss of farmland; however, it
protects other farmland from future loss, land which might not otherwise be protected.

131. In certain cases, the Mitigation Program has allowed lands which are
under development pressures to be developed, and it has protected lands which are
presently not under such pressures.

a. Administration of the Mitigation Program by DAG

132. Not every parcel of agricultural land proposed for development will be
deemed suitable for entry into the Mitigation Program.  

133. DAG generally considers off-site mitigation to be permissible (a)(i) when
the agricultural land proposed for development is within an area designated for growth
under an approved municipal plan; or (ii) when development designs minimizing the
reduction in soils agricultural potential  have been considered and an on-site cluster
development would not result in the conservation of agricultural land with the ability to
contribute to commercial agricultural enterprise; and (b)(i) when the conversion of the
development lands will not jeopardize the continuance of farming on nearby lands; or
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(ii) when the development lands are in an area which is being or is likely to be
converted to uses incompatible with farming or which will not support farming.  

134. DAG does not always apply the above considerations when determining
whether off-site mitigation is appropriate for a project; for example, in this case, DAG
did not examine the Bennington Town Plan when it decided to enter into a Mitigation
Agreement with SVHC.

b. calculating the contribution to the Mitigation Program

135. The amount of money that must be contributed by a developer to a
Mitigation Agreement is derived by determining the number of acres of primary
agricultural soils that would suffer potential reduction as a result of a particular
development or subdivision, multiplying that number by two in order to achieve a 2:1
(protected acres: acres of primary agricultural soils whose potential has been reduced)
ratio, and then multiplying that result by a “price per acre” factor.

 
136. The “price per acre” for primary agricultural soils is based on the amount

that the State has determined to be the average, per-acre cost to acquire conservation
easements on productive farmland in the county in which the development or
subdivision is to occur.  It does not reflect the actual cost of purchasing or protecting a
particular acre or group of acres of farmland in that county. 

137. The “price per acre” for primary agricultural soils is actually less than the
fair market value for lands under development pressure, since it is based on a county-
average of the value of agricultural lands, many of which are not under development
pressure and therefore less expensive than the pressured lands.

2. Use of Mitigation Program funds by VHCB

138. The Vermont Housing and Conservation Board (“VHCB”) is a public
instrumentality of the State of Vermont, created in 1987 to “encourage and assist in
creating affordable housing and in preserving the state’s agricultural land, historic
properties, important natural areas and recreational lands.”  10 V.S.A. §301.  Its Board
of Directors includes the Commissioner of Agriculture, the executive director of the
Vermont Housing Finance Agency, and the Secretaries of the Agencies of Natural
Resources and Commerce and Community Development.  

139. A VHCB Agricultural Advisory Committee reviews applications which seek
funding from VHCB for agricultural and farm preservation.

140. VHCB plays no role in DAG’s determination as to whether a Mitigation
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Agreement is appropriate in any given case.

141. Monies from the Mitigation Program are used by the VHCB to leverage
additional monies to protect farms and agricultural soils; such monies also bridge the
gaps in funding from other sources. 

142. As of July 2000, VHCB has protected 315,870 acres of land, consisting of
85,272 acres of farmland on 258 farms and 230,598 acres of non-farm conservation
land.

143. Farms are selected to receive VHCB funding, based upon four VHCB-
established criteria for determining which farms and soils should be protected.  These
criteria include land resources, location, farm infrastructure and management.

144. When the Mitigation Program began, funds were used in the town in
which the development was to occur; later they were used in the county, and now they
are to be used in the jurisdictional area of the District Commission.

145. The first criterion - land resources - includes consideration of the
following: those farms with the greater amounts of primary and statewide agricultural
soils, land configuration, potential for diversified agricultural use, potential of a water
supply for irrigation, length of the growing season, soil drainage, accessibility to
markets, and the existence of diversified agricultural enterprises, such as maple
sugaring.  This criterion is the most important of the four.

146. The second criterion - location - places priority on farms that are located
in farming communities but that are facing threats of development or conversion to non-
farm use.

147. The third criterion - farm infrastructure - requires an evaluation of the
condition and suitability of farm buildings and facilities for present or proposed uses, as
such structures play a role in the economic viability of the farm operation.

148. The fourth criterion - management - examines the manner by which the
landowner manages his farming operations (drainage, erosion control, manure
handling, crop rotation and streambank stabilization).  Management also includes
management of the natural habitat, wetlands, woodlands and water quality protection. 
Priority is given to farms with a sound management history.

149. VHCB employs a rigorous and competitive selection process when
determining which farms to protect with monies escrowed in the Mitigation Program.
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150. The VHCB program has led to the creation of large blocks of conserved
farmland in some of the state’s finest farming regions, primarily in Franklin, Addison
and Orleans Counties and in the Mettowee Valley region in southwestern Vermont. 
VHCB has not protected many Bennington County farms. 

151. VHCB does not know if the soils which it protects are better than the soils
at the Project site.

152. VHCB cannot guarantee that it would use the monies from the Mitigation
Agreement in this case to protect 98 acres of primary agricultural soils.  It can only
guarantee that it would protect the best farmland available; this available farmland
might not be in Bennington County. 

3. The SVHC Agricultural Off-Site Mitigation Agreement 

153. To compensate for the reduction in the agricultural potential of primary
agricultural soils at the site, SVHC entered into a Mitigation Agreement with DAG and
VHCB.

154. The Project site is the largest tract of primary agricultural soil lands to
participate in the Agricultural Off-Site Mitigation Program. 

155. The Mitigation Agreement states that the Project contains 49 acres of
primary agricultural soils, and that the Project, if built, will significantly reduce the
agricultural potential of those soils.

156. The Mitigation Agreement requires SVHC to pay $112,700 into a fund to
protect two acres of primary agricultural soils in Bennington County for every acre of
primary agricultural soils which would be lost to the Project.   

157. The $112,700 figure was derived by determining the number of acres of
primary agricultural soils that would suffer potential reduction as a result of the Project 
(49 acres), multiplying that number by two in order to achieve the 2:1 (protected :
potentially reduced) ratio, and then multiplying that result by a “price per acre” factor of
$1,150, an amount which DAG has determined to be the average, per-acre cost to
acquire conservation easements on productive farmland in the Bennington area.

158. The Mitigation Program cannot provide assurances that the Mitigation
Agreement in this case would actually protect 98 agricultural acres or that those acres
would have soils comparable to those that would be developed.

159. Although the Mitigation Agreement requires that the funds be used to
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protect agricultural lands in the geographic area covered by the District 8
Environmental Commission, the Agreement does not specify particular agricultural
lands to be protected. 

G. The Bennington Town Plan

160. SVHC filed its Act 250 application on November 15, 1999.  

161. The Bennington Town Plan (“Town Plan”) in effect at the time of SVHC’s
application was adopted on October 5, 1993, and readopted on September 8, 1998. 

162. On June 13, 2000, the Bennington Selectboard adopted a new Town
Plan.    As this action followed the Commission’s Decision in this case, there was some
discussion about amending the Town Plan in light of that Decision, but this did not
occur.

163. Under the 1998 Town Plan, the Project site is located in a Rural
Conservation District.

164.  Section 5.3.3.2, Rural Conservation Districts, states:

 a) Location:  The Rural Conservation Districts are
located in the valley lands in areas which have retained to a
large degree their rural and open space character.  (Map 3,
Land Use Plan).  Most of the Town’s agricultural activity
takes place within these Rural Conservation Districts.

b) Purpose:  The purposes of this District are to
preserve the scenic open space qualities within these areas,
to provide for maintenance of the rural economy, and to
permit carefully designed low density rural residential
development.

c) Uses: The predominant uses of land within
these Districts shall be agricultural, forestry, and carefully
designed low-density residential development.  Additional
compatible uses may be permitted in accordance with the
zoning by-law, including public services and facilities, public
or private or recreational facilities and schools.
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d) General Policies for Rural Conservation
Districts:

1. A general policy is to prevent urbanization of
areas designated Rural Conservation, and to
encourage maintenance of these areas for rural and
agricultural use. 

2. The Town will encourage the maintenance of
agriculture, forestry, and other rural open space uses.

***
4. High quality agricultural land, scenic resources,
and other special resource areas and natural hazard
areas shall be protected.  (Refer to Section 6 of this
Plan).

(Emphasis added).  Section 5.3.3.2(d)(4), as it appeared in the 1993/1998 Town Plan, was
not amended when the 2000 Town Plan was adopted.  

165. Section 6 of the Town Plan, Natural, Scenic and Historic Resources,
states in its introduction:

The Town of Bennington is fortunate to have
extensive natural resources which combine to make
Bennington an attractive place to live.  Each of these
requires special care and consideration so that these
resources will continue to be available to future generations
of Bennington resident.  In addition, there are individual
areas of specialized concern which this Plan recognizes and
for which special policies are provided.

166. Section 6.1.1 of the Town Plan, Agricultural Land, states, in part:

Bennington contains a considerable amount of farm
land.  Since the conservation of open land is a major
objective of the Plan, as well as the maintenance of the
agricultural sector of the economy, the Town should
encourage the continuance of farming where it is most
suitable.

There are many benefits of preserving an agricultural
base.  These include:
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- ecological benefits of helping to
preserve air and water quality and wildlife habitats;

- cultural benefits of maintaining the
historic agricultural character of Vermont life;

- economic benefits of minimizing
municipal costs, and of supporting tourism; and

- community benefits of preventing urban
sprawl and preserving scenic open spaces.

The Town completed a LESA (Land Evaluation and
Site Assessment) study in 1985….  That study provides a
quantitative methodology for identifying important
agricultural lands and has been incorporated into the Town
Plan, as a method for evaluating specific lands.

***
Most of the prime farm lands fall within broad belts of

land: (a) in the west area of Town, north and south of the
Walloomsac River.

(Emphasis added).

167. Section 6.1.3(b) of the Town Plan, Policies for Agricultural Lands Within
the Rural Designation, states, in part:

1. Within the rural designations, development
designs which maximize preservation of high quality
agricultural lands will be encouraged.  (Please refer to
Subsection 5.3.3.) 

2. Lands having a LESA [Land Evaluation and
Site Assessment] rating of 225 or greater are considered
lands of particular agricultural significance.

***
Where new development is proposed adjacent to

existing agricultural operations, the Town shall seek to avoid
conflicts between the proposed development and the
agricultural operation.

(Emphasis added).
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168. The Town of Bennington Land Evaluation and Site Assessment Program
(February 1985) (“LESA”) review system is used by the Town to determine whether a
particular parcel of agricultural land should be allowed to connect to the municipal
sewer system.  Lands with LESA scores of greater than 225 (out of a possible 300
points) are not allowed such connections.

169. A LESA score is determined based on two criteria.  The first criterion,
Land Evaluation, examines the agricultural soil quality of the land based upon the Soils
Series and Phases classifications of the United States Department of Agriculture. 
Because the Randall land has 5 acres of  “Group 1” soils, 25 acres of Statewide “Group
4” soils, and 21.5 acres of Statewide “Group 5” soils, it scored 67 out of a possible 100
points.

170. The second LESA criterion, Site Assessment, considers a number of
factors relating to agricultural potential, including the land’s distance from the Town’s
geographical center, the size of the site, the percentage of the site in agricultural use
within the last twenty years, the percentage of the perimeter and of the site that are
zoned as residential, the percentage of the perimeter that is in open land, and the
respective distances from municipal water and municipal sewer.  Under these factors,
the Randall land scored 130 out of a possible 200 points.

171. The LESA score for the agricultural lands at the Project site is 197, or less
than 225.

172. Section 6.4.1 of the Town Plan, Scenic Resources, states, in part:

The Town of Bennington is very scenic, and the
residents of the Town would like it to maintain its scenic
quality.  The scenic character of the Town is also an
important economic factor in that the scenic resources
enhance property values and enhance the value of the area
as a tourist destination.

***
The valley lands themselves are scenic.  Made up of

farm land, fields, forests and scattered rural uses, they are
still typical of much of Vermont’s rural countryside.  The
vistas are especially scenic in area where there has not
been a great deal of encroachment by urban uses.

***
Certain roadways in Bennington have the potential to
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be designated as scenic roadways. … Sterns Road and
Murphy Road south of the Walloomsac also provide lovely
views of river and fields and could be developed as part of a
scenic route incorporating Bennington’s three covered
bridges, and Historic Routes 67A and 7A.   Potentially a
scenic roadway could be integrated with a comprehensive
greenway system, or linear open space which could
eventually wind through rural and urban Bennington. ….

(Emphasis added).

173. Section 6.4.2 of the Town Plan, Policies to Address Scenic Resources,
states, in part:

1. Require that new development of all kinds in the rural
areas be designed to minimize disturbance to the scenic
environment.  This does not mean no development; it does
mean sensitively designed development.

2. Encourage landowners and developers to be aware
of the Town’s scenic resources, of the need to design new
development carefully, and of approaches to careful design.

***
6. Consider the designation of a scenic route in
Bennington, preferably integrated with a future Greenways
system, and with sites of historic interest such as the
covered bridges.

H. The Bennington Zoning Bylaws

174.  “Community Care Homes, Level III or IV, Residential Care Facilities” are
conditional uses in the Rural Conservation District (“RCON”).  Bennington Zoning
Bylaws, §4.12.

175. The Project would be a residential care facility as that term is defined in
Bennington Zoning Bylaws, §1.18

176. Planned Residential Developments (“PRD”s) may be approved by the
Planning Commission in the RCON.  Bennington Zoning Bylaws, §7.11

177. “One family, two family, and multifamily dwellings as determined by the
permitted residential uses in the underlying zoning district” are permitted uses in PRD
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Projects.  Bennington Zoning Bylaws, §7.13.

178. “Single family and two family dwellings”(subject to dimensional
requirements) are permitted uses in RCON.  Bennington Zoning Bylaws, §4.11(2).

179. The Project’s duplexes are permitted uses in the RCON.

180. The Bennington Zoning Bylaws state that "No Planned Residential
Development project shall be approved by the Planning Commission unless the design
is consistent with the objectives of the Town Plan, applicable to the area in which it is
located."  Bennington Zoning Bylaws, §7.12; and see §7.30

181. On January 27, 1999, the Bennington Zoning Board of Adjustment issued
conditional use approval for the Project, and on February 3, 1999 the Planning
Commission gave site plan approval.   These permits were not appealed.  

182. After the North Bennington Water District denied water access to the
Project, SVHC sought amendments to their local permits to permit placing a well on the
site; both the Zoning Board and the Planning Commission approved these
amendments.  These amendments are on appeal before the Environmental Court.

183. Up to and through the hearing, the Town took a neutral position in this
case.  After the hearing, through a series of filings, the Town ultimately expressed its
support of the Project.

184. The Project does not comply with the 10% density requirements of the
1998 Town Plan, but it does comply with the 25% density requirements of the
Bennington zoning bylaws and the 2000 Town Plan.

185. The Commission’s Decision denying the Project occurred prior to the
adoption of the 2000 Town Plan.  The Planning Commission and Selectboard were
aware of the Decision at the time the 2000 Town Plan was adopted.  The Planning
Commission and Selectboard met to consider changing the Town Plan in response to
the Decision, but there was not sufficient support to make such changes, and so the
Town Plan remained the same with respect to the sections on which the Commission’s
Decision relies.

186. Town Plan §5.3.3.2(d)(4), as it appeared in the 1993/1998 Town Plan,
was not amended when the 2000 Town Plan was adopted.  

V. Conclusions of Law 
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The controversies in this appeal center on the Project’s impact on aesthetics
(Criterion 8) and primary agricultural soils (Criterion 9(B)), and the Project’s compliance
with the Bennington Town Plan (Criterion 10).

A. Participation by BCCD in this appeal

Before addressing the specific criteria raised in this appeal, the Board will
respond to an objection raised by SVHC concerning the participation of BCCD in this
matter.  [3]

SVHC argues that BCCD’s participation in this matter is constrained by the Soil
Conservation Act -- in particular, the restrictions placed on BCCD when addressing soil
conservation on land owned by private persons who have not given their consent.  10
V.S.A. § 723(3).  Section 723(3) provides that BCCD may:

carry out measures for the prevention and control of
soil and stream bank erosion and the protection and
conservation of natural resources, within the district,
including, but not limited to, engineering operations,
methods of cultivating, the growing of vegetation, and the
changes in use of land, on lands owned or controlled by this
state or any of its agencies, with the cooperation of the
agency administering and having jurisdiction, and on any
other lands within the district upon obtaining the consent of
the owner of the lands… .

SVHC contends that because BCCD never obtained Randall’s consent, it cannot
participate in this case and contest his plans to sell his lands to SVHC for its proposed
Project. 

The Board concludes that SVHC’s interpretation of §723(3) of title 10 is too
restrictive and not supported by a reading of the plain language of that provision.  
Section 723(3) clearly allows BCCD to “carry out measures for  …  the protection and
conservation of natural resources.”  Its participation in this case fits within this general
power.  The section then provides certain examples of activities that BCCD may
engage in, “including, but not limited to, … changes in use of land … on any other
lands within the district upon obtaining the consent of the owner of the lands.”  The
Board reads this portion of §723(3) to mean that, before BCCD may engage in any
changes on Randall’s property, it must obtain his permission.  Certainly, this makes
sense; before BCCD or any governmental agency alters a private person’s property, it
must either condemn such property or obtain such person’s approval.  But this latter
provision cannot be read, as SVHC would argue, to muzzle BCCD in this forum; to do
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so would run counter to the general powers given to BCCD which permits it to protect
and conserve natural resources.

The Board therefore rejects SVHC’s claim.

B. Criterion 8

Under Criterion 8, before issuing a permit, the Board must find the proposed
Project will not have an undue adverse effect on the scenic or natural beauty of the
area, aesthetics, historic sites or rare or irreplaceable natural areas. 10 V.S.A.
§6086(a)(8). 

The burden of proof under Criterion 8 is on those who oppose the Project, 10
V.S.A. §6088(b), but SVHC, as the applicant for the permit, must provide sufficient
information for the Board to make affirmative findings.  See, e.g., Re: Black River Valley
Rod & Gun Club, Inc., #2S1019-EB, Findings of Fact, Conclusions of Law, and Order at
19 (June 12, 1997) and cases cited therein.  Thus, even when there is no opposing
party or evidence in opposition with respect to Criterion 8, an applicant will not
automatically prevail in the aesthetics issue.  See, e.g., Re: Herndon and Deborah
Foster, #5R0891-8B-EB, Findings of Fact, Conclusions of Law, and Order at 12 (June
2, 1997).

1. Adverse Effect

The Board relies upon a two-part test to determine whether a project satisfies
Criterion 8.  First, it determines whether the proposed project will have an adverse
effect under Criterion 8.  Re: James E. Hand and John R. Hand, d/b/a Hand Motors and
East Dorset Partnership, #8B0444-6-EB (Revised), Findings of Fact, Conclusions of
Law, and Order at 24-25 (Aug. 19, 1996), citing, Re: Quechee Lakes Corp., #3W0411-
EB and #3W0439-EB, Findings of Fact, Conclusions of Law, and Order at 17 -19 (Nov.
4, 1985).  

     [T]he Board looks to whether a proposed project will be
in harmony with its surroundings or, in other words, whether
it will “fit” the context within which it will be located.  In
making this evaluation, the Board examines a number of
specific factors, including the nature of the project's
surroundings, the compatibility of the project's design with
those surroundings, the suitability for the project's context of
the colors and materials selected for the project, the
locations from which the project can be viewed, and the
potential impact of the project on open space.  
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Hand, supra, at 25, citing, Quechee, supra, at 18.

Board precedent notes that application of Criterion 8 does not guarantee that
views of the landscape will not change:

Criterion 8 was not intended to prevent all change to
the landscape of Vermont or to guarantee that the view a
person sees from his or her property will remain the same
forever. Change must and will come, and criterion #8 will not
be an impediment.  Criterion #8 was intended to insure that
as development does occur, reasonable consideration will
be given to the visual impacts on neighboring landowners,
the local community, and on the specific scenic resources of
Vermont.

Re: Okemo Mountain Inc., #2W5051-8-EB, Findings of Fact, Conclusions of Law and
Order at 9 (Dec. 18, 1986); and see Horizon Development, supra, at 20.

While a built environment is not always adverse, projects that result in the loss
of open space and the alteration of vistas can have an adverse effect on aesthetics and
scenic beauty.  E.g., Re: Thomas W. Bryant and John P. Skinner, #4C0795-EB,
Findings of Fact, Conclusions of Law, and Order at 21 (June 26, 1991).  See also Re:
Maple Tree Place Associates, #4C0775-EB, Findings of Fact, Conclusions of Law, and
Order at 48-49 (June 25, 1998); Re: George, Mary, and Rene Boissoneault, #6F0499-
EB, Findings of Fact, Conclusions of Law, and Order at 19 (Jan. 29, 1998).

a. the context of the Project 

To determine whether this Project would “fit” the context of the area, the Board
first has to determine what that context is.

Across the Walloomsac River from the Project site is Route 67A, a major east-
west road linking Bennington and North Bennington.   The Ames Shopping Center and
the entrance to Bennington College are a short distance to the east of the Project site
on Route 67A.  Approximately three quarters of a mile to the east on Route 67A, are
the Price Chopper and Hannaford Supermarkets, (the closest large commercial
complex to the Project Site).  At a greater distance from the Project site are the
industrial district and Village of North Bennington.  

East of the Project site on Murphy Road there are approximately 18 single family
homes with related garages and out buildings, and a small used-car sales and service
facility.  The Murphy Road area where the Project is proposed, however, is



Southwestern Vermont Health Care Corporation
Land Use Permit Application 8B0537-EB
Findings of Fact, Conclusions of Law, and Order  
Page 30 

predominantly agricultural and pastoral with only scattered clusters of homes.   There is
nothing comparable in size and scale to the proposed project, anywhere along Murphy
Road or Austin Hill Road. 

b. the impact of the Project on the Murphy Road area

Once the Board determines the context of the Project site, the Board then must 
consider the scope and extent of the Project's impacts on that context.

The size of the project and number of units would be far greater than those
contained within either of the settlements located near the two covered bridges.  The
placement of this project on this Site would create a change in the view seen by
motorists on Austin Hill Road, Murphy Road, and Route 67A, as well as from
Bennington College and all neighboring properties.  The power line that presently
crosses the Project Site would be moved to run parallel to Murphy Road, a relocation of
the poles and power lines to a place where they do not currently exist. 

The Project site is located in the center of a rural, sparsely populated,
agricultural area, the size and scope of the Project, which would include independent
residential cottages and the Inn, a much larger 30 foot high structure containing 34
additional living units, would be incomparable to anything along Murphy Road.  

The Board concludes that the imposition of this Project, in particular its size,
density and proposed use, on that landscape would have an adverse effect on the
aesthetics of the area.

2. Undue Adverse Effect

If the Board concludes that the Project has an adverse effect under Criterion 8,
the Board must evaluate whether the adverse effect is  “undue.”   The Board will
conclude that adverse effect is “undue” if it reaches a positive finding with respect to
any one of the following factors:

Does the Project violate a clear, written community
standard intended to preserve the aesthetics or scenic
beauty of the area?

Has the Applicant failed to take generally available
mitigating steps which a reasonable person would take to
improve the harmony of the Project with its surroundings?

Does the Project offend the sensibilities of the
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average person?  Is it offensive or shocking because it is
out of character with its surroundings or significantly
diminishes the scenic qualities of the area?

See, Quechee Lakes, supra, at 19-20.  And see, Black River, supra, at 19-20;  Hand,
supra, at 25-29; 

a. Written Community Aesthetic Standard

Under this first factor, the Board must determine whether the Project violates a
clear, written community standard intended to preserve the aesthetics or scenic beauty
applicable to the area in which the Project would be located.

In evaluating whether a project violates a clear written community standard, the
Board routinely looks to town plans, open land studies, and other municipal documents
to discern whether a clear, written community standard exists and should be applied in
the review of the aesthetic impacts of a project.  See Raymond and Centhy Duff,
#5W0952-2-EB, Findings of Fact, Conclusions of Law, and Order at 9 (Jan. 29, 1998);
Re: Herbert and Patricia Clark, Application #1R0785-EB, Findings of Fact, Conclusions
of Law, and Order at 35 - 37 (Apr. 3, 1997); Re: Thomas W. Bryant and John P.
Skinner, supra at 22; and see Re: Nile and Julie Duppstadt and John and Deborah
Alden, Land Use Permit #4C1013 (Corrected)-EB, Findings of Fact, Conclusions of
Law, and Order at 34 (April 30, 1999) (town plan can be an authoritative source of clear
community aesthetic standards, and it is therefore appropriate for the Board to rely
upon such a Plan “in determining whether [a] Project violates the community standard.”)

The Board explained the intent of the clear, written community standard in the
Re: Town of Barre, #5W1167-EB, Findings of Fact, Conclusions of Law, and Order
(June 2, 1994):

In adopting the first standard in the Quechee
analysis, the Board intended to encourage towns to identify
scenic resources that the community considered to be of
special importance: a wooded shoreline, a high ridge, or a
scenic back road, for example.  These designations would
assist the district commissions and the board in determining
the scenic value of specific resources to a town, and would
guide applicants as they design their projects.

Id. at 21.

At issue in Barre was the following portion of a town plan discussing scenic
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resources:

In the 1989 planning survey dealing with future
growth, preservation of visual beauty was the highest
priority of the residents polled.  Eighty-nine percent of those
responding said that planning to retain visual beauty was
necessary.  . . .  Barre Town's visual beauty is an asset
which the Town has to offer to any prospective resident or
employer who is considering relocating to the community.  . .
.  [T]he Town of Barre's policy regarding aesthetics is one of
encouraging enhancement and preservation of natural
areas, views, and vistas.

Id. at 13-14.

In Barre, the Board ruled that the above quoted language did not rise to the level
of a clear, written community standard, because “they apply generally to the community
at large rather than to specific scenic resources in the project area.”  Id. at 21. 

In contrast to Barre was the town plan provision at issue in Re: Taft Corners
Associates, #4C0696-11-EB (Remand), Findings of Fact, Conclusions of Law, and
Order (Revised) (May 5, 1995).  The Board found that the town plan identified as
“significant” the views of the mountains to the east and west and foreground views from
I 89 of “the high ground at the water tower and other open spaces . . . ”. Id. at 19.  The
Board quoted the town plan:

Taft Corners should feature quality design,
compatible with its setting.  Buildings should be
architecturally compatible and should be enduring, not
transient.  Their siting should enhance the setting, and
particularly the east-west views.  The placement of buildings
should define public spaces, such as the streets, courtyards
and greens.  The area should be well landscaped, and
feature green spaces, open spaces, trails and other
opportunities for human interaction.

Id. at 18-19.  Based on the above language, the Board found a clear, written community
standard “which contains provisions regarding aesthetics” that applied to the project. 
Id. at 42; accord, Re: Herbert and Patricia Clark, supra (Brandon Town Plan constituted
clear, written community standard where it established and defined three categories of
scenic resources, contained an inventory that described 30 scenic areas, and provided
recommended policies and implementation measures for protecting the scenic value
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and resources of the listed areas and where the proposed project was located in one of
the scenic areas listed in the inventory); Re: The Mirkwood Group and Barry Randall,
#1R0780-EB, Findings of Fact, Conclusions of Law, and Order at 22-23 (Aug. 19,
1996) (Pittsford zoning ordinance constituted clear, written community standard where
a proposed radio tower was located within a conservation district and the ordinance
contained a clear statement of the community policy against use of conservation district
lands for anything other than dwellings, forestry, and agriculture).

i. The Bennington Town Plan as a community
standard

Under the Town Plan, the purpose of Bennington’s Rural Conservation District,
where the Project Site is located, is to “preserve the scenic open space qualities within
these areas, to provide for maintenance of the rural economy, and to permit carefully
designed low density rural residential development.”  Town Plan, §5.3.3.2(b).

Unlike many town plans that speak only in generalities, the Bennington Town
Plan then states that, within such Districts, “High quality agricultural land, scenic
resources, and other special resource areas and natural hazard areas shall be
protected.  Refer to Section 6 of this Plan.”   Id., at  §5.3.3.2(d)(4) (emphasis added).

A. scenic resources

Within §6 of the Town Plan, Natural, Scenic and Historic Resources, the Plan
specifically notes “Murphy Road south of the Walloomsac” as a road which “provide(s)
lovely views of river and fields and could be developed as part of a scenic route
incorporating Bennington’s three covered bridges, and Historic Routes 67A and 7A.”  
Id., at §6.4.1, Scenic Resources.  This section then states that Murphy Road could be
“integrated with a comprehensive greenway system, or linear open space which could
eventually wind through rural and urban Bennington.”  

Finally, §6.4.2(1) of the Town Plan, Policies to Address Scenic Resources,
“Require[s] that new development of all kinds in the rural areas be designed to
minimize disturbance to the scenic environment.”  While the Town acknowledges that
this does not constitute a prohibition on development , “it does mean sensitively
designed development.”  Id. (emphasis in original).

The Board concludes that the above language within the Town Plan, taken as a
whole, constitutes a clear, written community standard which is intended to preserve
the aesthetics or scenic beauty of the area.  Unlike the general aesthetic statements
found in Town of Barre, which could apply to the community at large, the Bennington
Town Plan specifically targets to the precise location of the proposed Project - “Murphy
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Road south of the Walloomsac” River - as a scenic resource.  The Town Plan therefore
responds directly to the Board’s desire that towns “identify scenic resources that the
community considered to be of special importance:  a wooded shoreline, a high ridge,
or a scenic back road, for example.” Town of Barre, supra, at 21 (emphasis added).  [4]

The Board further concludes that the Project, by virtue of its size, density, use, 
and scale, is not “sensitively designed development” and would otherwise not be
compatible with Bennington’s community aesthetic standard, which requires the
protection of the Town’s scenic resources.  See, Clark, supra at 37; Leonard and Rose
Lemieux d/b/a Chelsea Ledge Pit, #3R0717-EB, Findings of Fact, Conclusions of Law,
and Order at 9 (March 1, 1995); Northshore Development, Inc., #4C0626-5-EB,
Findings of Fact, Conclusions of Law, and Order at 11 (December 29, 1988).

b. Mitigation 

In judging whether there has been mitigation, the Board looks to the steps that
the applicant has taken to reduce the aesthetic impacts of a project on the character of
the area where it is proposed; the Board asks whether the applicant has taken
generally available mitigating steps to improve the harmony of the project with its
surroundings.  See Re: Thomas W. Bryant and John P. Skinner, supra, at 22 (Where
an applicant placed height restrictions on homes and trees, proposed plantings to
screen the development, proposed covenants to govern future construction and
activities on the site, placed limits on exterior house colors, and retained open space,
such applicant had taken the generally available mitigating steps to alleviate the
adverse effects of the subdivision on the surrounding area.) 

SVHC’s Project has been designed to minimize its visual impact on the site and
the surrounding area.  The Project would be in the colonial style, with white clapboard
buildings with dark roofs; the Inn has been designed with projections and angled wings
to reduce its perceived size, and viewers would be unable to observe the Inn’s entire
mass from any one location.  The Project would be screened by new and existing
vegetation, some buildings have been sited to screen others, and the Inn and ten of the
cottages would be sited north of and behind a landform.  SVHC also intends to
preserve the open view over the 9.6-acre meadow adjacent to Murphy Road and to the
south of the proposed buildings as a foreground element.

The Opponents concede that SVHC has tried to minimize the impact of the
Project by clustering the cottages and placing the Inn at a somewhat lower topographic
level on the site.  But they argue that this does not mitigate the sheer size of this project
and its placement in the center of existing farmlands. They contend that SVHC could
have reduced the number of cottages and either significantly reduced the size of the
Inn or eliminated it entirely.
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The Board concludes that the Opponents have the better argument.   While
SVHC has taken mitigative measures, the sheer size of the Project, and the traffic that
would be created by, and the lighting that would result from, this Project cannot be
adequately mitigated, given the Project’s sensitive location.  Compare, John and
Marion Gross d/b/a John Gross Sand and Gravel, #5W1198-EB, Findings of Fact,
Conclusions of Law, and Order at 13 (Apr. 27, 1995) (additional conditions imposed by
Board led to adequate mitigation, thereby bringing Project into compliance with
Criterion 8).   More importantly, the size and scale of this Project, located in a rural,
agricultural area, causes SVHC’s attempts to mitigate through design, color and
screening to fail.  As the Board wrote in Northshore Development, supra: 

[T]he Board believes the Applicant has not taken all
available mitigating steps to improve the harmony of the
project with its surroundings.  While the Applicant has made
some attempts to make the buildings appear less massive, it
has made no attempt to actually reduce their mass….  [T]he
Board does not believe that mitigation of a building of
inappropriate scale can be achieved by hiding it….

Id. at 1.  And see George, Mary and Rene Boissoneault, #6F0499-EB, Findings of Fact,
Conclusions of Law, and Order at 21 (January 29, 1998).

Shocking or offensive

Under this third aesthetic factor, the Board must determine whether the Project
offends the sensibilities of the average person.  This includes whether the Project
would be so out of character with its surroundings or so significantly diminish the scenic
qualities of the area as to be offensive or shocking to the average person.  Re: Pike
Industries, Inc. and William E. Dailey, Inc., #1R0807-EB, Findings of Fact, Conclusions
of Law, and Order at 18 - 19 (June 25, 1998); Nile and Julie Duppstadt, supra, at 35. 
And see, Re: Robert B. & Deborah J. McShinsky, #3W0530-EB, Findings of Fact,
Conclusions of Law, and Order at 9 (April 21, 1988), aff'd, In re Robert and Deborah
McShinsky, 153 Vt. 586 (1990).

The Project would be clearly at odds with the Murphy Road area.  If this same
project were located elsewhere, perhaps in a growth area or urban area, then the
location would seem to be appropriate for such a large-scale development.

The Board concludes that the size and scope of the Project are so out of
character with the surrounding area, and that, if constructed, it would be shocking and
offensive to the average person’s sensibilities. 
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C. Criterion 9(B)

Before issuing a permit for the development or subdivision of primary agricultural
soils, the Board must find that the project “will not significantly reduce the agricultural
potential of the primary agricultural soils,” or that

(i) the applicant can realize a reasonable return
on the fair market value of his land only by devoting the
primary agricultural soils to uses which will significantly
reduce their agricultural potential; and

(ii) there are no nonagricultural or secondary
agricultural soils owned or controlled by the applicant which
are reasonably suited to the purpose; and

(iii) the subdivision or development has been
planned to minimize the reduction of agricultural potential by
rates of growth, and the use of cluster planning and new
community planning designed to economize on the cost of
roads, utilities and land usage; and 

(iv) the development or subdivision will not
significantly interfere with or jeopardize the continuation of
agriculture or forestry on adjoining lands or reduce their
agricultural or forestry potential.

10 V.S.A. § 6086(a)(9)(B). 

“Primary agricultural soils” are defined as:

Soils which have a potential for growing food and
forage crops, are sufficiently well drained to allow sowing
and harvesting with mechanized equipment, are well
supplied with plant nutrients or highly responsive to the use
of fertilizer, and have few limitations for cultivation or
limitations which may be easily overcome.  In order to
qualify as primary agricultural soils, the average slope of the
land containing such soils does not exceed 15 percent, and
such land is of a size capable of supporting or contributing
to an economic agricultural operation.  If a tract of land
includes other than primary agricultural soils, only the
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primary agricultural soils shall be affected by criteria relating
specifically to such soils.

10 V.S.A. §6001(15).

The burden of proof under Criterion 9(B) is on SVHC.  10 V.S.A. §6088(a).

1. The existence of primary agricultural soils at the Project Site. 

In evaluating a project for conformance with Criterion 9(B), the Board must first
determine whether the site contains primary agricultural soils. 

Nine and a half acres of the Project Site do not qualify as primary agricultural
soils.  Most of these 9.5 acres are woodland; these areas are too steep (with a grade of
more than 15%), too stony, and covered by large trees, and therefore, have limitations
for cultivation that cannot be easily overcome. 

The remaining 42 acres of the 51.5-acre Project Site contain prime agricultural
soils; five of these 42 acres are Occum fine sandy loam soils that are classified as
“prime” and have a value group classification of 1, using the SCS Classification
System.  While there may be some rocks in the fields at the Project Site, this is not
sufficient to remove these fields from being considered to be primary agricultural soils. 

2. Reduction in agricultural potential of primary agricultural
soils. 

Once the Board has determined that the site contains primary agricultural soils,
it must determine whether the Project would significantly reduce the agricultural
potential of the soils.  “The Board interprets the word ‘potential’ to require a
consideration of whether the design and location of the subdivision on the property will
preclude agricultural use of the primary agricultural soils and not whether agricultural
use of those soils is likely in light of current economics and surrounding land uses.” Re:
Raymond Duff, #5W0921-2R-EB (Revised), Findings of Fact, Conclusions of Law &
Order at 13 (June 14, 1991), citing George, Mary and Rene Boissoneault, supra, at 22,
citing  Re: Raymond Duff, #5W0921-2R-EB(Revised), Findings of Fact, Conclusions of
Law, and Order at 13 (June 14, 1991) (modifying Re: J. Philip Gerbode, #6F0357R-EB,
Findings of Fact, Conclusions of Law, and Order at 9 (Mar. 26, 1991). #4C0614-3-EB,
Findings of Fact, Conclusions of Law, and Order at 7 (May 18, 1988). 

The Project would cover approximately 23.5 acres; 9.5 acres of these 23.5 acres
are not primary agricultural soils.  Thus, the Project would directly impact and remove
from agricultural potential about 14 acres of the 42 acres of primary agricultural soils on
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the site.  Of the remaining 28 acres containing prime agricultural soils, agricultural
reserve fields would remain to the north (about 14 acres), southeast (about 9 acres)
and west (about 5 acres) of the Inn and cottages.  Some agricultural activities would be
restricted in these fields; this is especially true of the two acres that would fall within the
“well isolation zone” which would be located in the northern part of the site in the area
of the river bottom land, the site of the prime Occum soils.  While each of these
remaining fields would be small, they are capable of supporting agricultural uses, and
SVHC has committed to retaining the 28 acres of the site available for agricultural uses
in perpetuity. 

The Board concludes that the loss of one-third of the primary agricultural soils
on a site constitutes a reduction in the agricultural potential of such soils; in addition,
the restrictions placed on the remaining soils by the “well isolation zone” further reduce
the agricultural potential of at least a part of the best remaining soils.

3. The Off-site Mitigation Program.

SVHC seeks to satisfy Criterion 9(B) through a Mitigation Agreement with DAG
under which SVHC would contribute $112,700 into a fund to protect two acres of
primary agricultural soils in Bennington County for every acre of primary agricultural
soils which would be lost to the Project .  As noted in the Findings of Fact, the $112,700
figure was derived by multiplying the 49 acres of primary agricultural soils that would
suffer potential reduction as a result of the Project by two and multiplying that result by
a “price per acre” factor of $1,150.  Within the last few years, beginning with the Board
decision in Re: J. Philip Gerbode, #6F0357R-EB, Findings of Fact, Conclusions of Law,
and Order (Mar. 26, 1991), the Environmental Board and some district commissions
have allowed applicants in particular cases to use mitigation agreements to fully
compensate for the negative effects under Criterion 9(B) of their projects and thereby
satisfy the Criterion. 

a. The validity of the Off-site Mitigation Program.

The Opponents attack the validity of the Mitigation Agreement and the off-site
Mitigation Program, and, by extension, its use as a means by which an applicant can
satisfy Criterion 9(B).  They argue that if the Board makes negative findings with regard
to Criterion 9(B), the statute requires denial of a permit.  Re: Raymond Duff, supra. 

The Opponents make four arguments against the program in general and its
application in this case.  They argue first that, within the express language of Criterion
9(B), there is no authorization that allows protection of lands outside of the
development site under a Mitigation Agreement as a means by which to satisfy that
criterion. 
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Second, the Opponents argue that there is also no inherent authority to allow the
use of a Mitigation Agreement to satisfy Criterion 9(B).   Thus, while the Environmental
Board has broad authority to tailor conditions within an Act 250 permit, it cannot impose
conditions that are contrary to the express criteria of the Act.  See 10 V.S.A. § 6086(c).  
Under this argument, because the Mitigation Agreement would allow development on
the primary agricultural soils present at the Project site without a demonstration that the
four subcriteria are satisfied, the criterion is directly contravened, and the Mitigation
Agreement cannot be deemed to somehow further the Criterion’s intent or purpose. 

Third, the Opponents contend that the use of off-site mitigation is not allowed as
no rulemaking has occurred to establish standards for its use.  While administrative
adjudications are generally limited to particular facts at issue in a case, matters
regarding issues of general applicability should, they contend, be addressed in formal
rulemaking.  Therefore, the Opponents argue, as the use of off-site mitigation to satisfy
Criterion 9(B) is an “agency statement of general applicability which implements,
interprets, or prescribes law or policy” it must be effectuated by rulemaking.  3 V.S.A. §
801(b)(9).

Within this argument, the Opponents assert that the process for determining
what agricultural land will be protected through a mitigation agreement takes place in a
vacuum, with no information about the types of land to be protected, the quantity of
land, the monetary value associated therewith, or whether lands with comparable soil
types are located close enough to a proposed project’s area such that off-site mitigation
is a viable option.  They also argue that the Mitigation Program allows lands subject to
development pressure to be developed while protecting lands which, because of their
location, may never be developed.

Fourth, the Opponents assert that off-site mitigation is not appropriate in this
case.   Although the Board has allowed off-site Mitigation Agreements to be used to
satisfy Criterion 9(B) where non-agricultural development has already occurred in close
proximity to the proposed project, as in Gerbode, and see In re: John D. and Margaret
Berkley, #2W0942-EB, Findings of Fact, Conclusions of Law, and Order (Oct., 1994),
and In re: Town of Hinesburg and Stuart and Martha Martin,  #4C0691-8-EB, Findings
of Fact, Conclusions of Law, and Order (Sept. 23, 1998), such is not the case here. 

SVHC counters the Opponents’ arguments by noting that the Board has the
authority, under the police power, to impose conditions necessary to alleviate adverse
impacts with respect to the ten criteria.  SVHC cites Gerbode and then notes that the
Mitigation Agreement in this case is substantially the same as, and achieves the same
objective as, the Gerbode agreement.
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SVHC also notes that the site is located near some major commercial
development, would be served by municipal sewer, and is in an area which is likely to
continue to experience development pressures in the future, whether or not the Project
is built.  Thus, SVHC contends that there will, in all likelihood, continue to be both
pressure and incentive to develop this property for non-agricultural purposes; here,
SVHC argues, the continued availability of primary agricultural soils can be made a
condition of an Act 250 permit for the Project.

Finally, SVHC notes that the instant Mitigation Agreement would preserve two
acres of productive farmland in the area for every one acre of primary agricultural soils
that DAG originally determined to be present at the Project site.  This 2:1 ratio of
preserved agricultural lands to lost agricultural lands has been upheld by the Board for
nearly a decade.  See Gerbode.  

DAG asserts that the Board has authority to order off-site mitigation under 10
V.S.A. §§6086(c) and 6087(b), which allow the Board to attach reasonable permit
conditions to alleviate burdens created by a project.  DAG also finds authority for the
off-site mitigation program within the Board’s general police powers, cites the purpose
of Criterion 9(B), and notes that the plain language of subcriterion (iii) encourages the
use of on-site mitigation.  DAG claims that, in some circumstances, the use of off-site
mitigation is consistent with the legislative intent to protect “economically viable
agricultural units.”    

While the Board acknowledges the Opponents’ arguments, it concludes that the
Mitigation Program is neither illegal nor unwise.

     The imposition of a permit condition requiring implementation of an off-site
Mitigation Agreement is within the Board's police power.   Act 250 provides the Board
with broad authority to tailor permit conditions in order to ensure that proposed projects
will comply with the Act’s ten criteria:
      

A permit may contain such requirements and
conditions as are allowable within the proper exercise of the police
power and which are appropriate with respect to (1) through (10) of
subsection (a), including but not limited to those set forth in
sections 4407(4), (8) and (9), 4411(a) (2), 4415, 4416 and 4417 of
Title 24, the dedication of lands for public use, and the filing of
bonds to ensure compliance. The requirements and conditions
incorporated from Title 24 may be applied whether or not a local
plan has been adopted.

     
10 V.S.A. §6086(c) (emphasis added). [5]
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 The language of §6086(c) is intentionally broad.  Section 6086(c) states that
conditions may “include but are not limited to” those set forth within the language of the
section, as long as they are directed to the ten criteria. Clarence and Norma Hurteau,
#6F0369-EB, Memorandum of Decision at 4 (March 25, 1988).  As the Board noted in
Hurteau:

 
 The language in §6086(c), which authorizes the imposition of

appropriate permit conditions with respect to the ten criteria of Act 250, is
the very heart of Act 250.  Without the ability to impose conditions, the
Board would have only the discretion either to deny a permit or to grant a
permit for whatever the developer proposes.  The Board, however, is
mandated by §6086(a) to make positive findings on all ten criteria before
granting a permit.  Permit conditions typically allow the Board to be able to
make positive findings; that is, positive findings and issuance of a permit are
contingent upon compliance with the conditions of the permit.  Without the
ability to impose conditions, the Board would be able to conclude only in
rare cases that a development, as proposed, complies with the ten criteria.

 
Id.  at 3.  Certainly, the Legislature did not intend to limit the Board's imposition of
reasonable remedies, provided the remedies are not contrary to the general policies of
Act 250.

In Hurteau, the Board upheld the use of “impact fees” as means by which the
applicants could satisfy Criterion 6.  Id. at 4.  Mitigation Agreements stand in the same
stead with respect to Criterion 9(B).  

   
     10 V.S.A. §6087(b) further provides that “reasonable conditions and requirements
allowable in Section 6086(c) of the title may be attached to alleviate the burdens
created.”  This provision, therefore, gives the Board authority to impose reasonable
conditions, pursuant to its full police powers, to mitigate an impact under any of the
criteria.  If the Board determines that a proposed development or subdivision will
significantly reduce the agricultural potential of primary agricultural soils, under
Criterion 9(B), the Board may impose permit conditions to alleviate the burdens on
agricultural soils caused by the project.  
     
     The extent and nature of conditions imposed by the Board should be designed to
meet the actual burdens which a project creates. The implementation of  Mitigation
Agreements, funded by payments from applicants and administered by DAG and VHCB
to acquire comparable agricultural lands in the area, is designed under 10 V.S.A.
§6087(b) to “alleviate the burden” of a project on agricultural soils.
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The Legislature provided the Board with the discretion to apply the requirements
of Act 250 to unforeseen circumstances.  See, Vincent  v. Vermont State Retirement
Board, 148 Vt. 531, 535 (1987) ("The enabling legislation of virtually every
administrative agency must include a certain degree of discretion given to the
administrative agency to deal with issues unforeseen by its creators.")  Within the
confines of a statutory directive, “the Legislature may confide a broad grant of authority
to a subordinate agency in intricate matters affecting the general welfare in natural
resources ...”  Vermont Home Mortgage Credit Agency v. Montpelier National Bank,
128 Vt. 272, 278 (1970). 

It is a well-established principle that the primary objective in interpreting a
statute is to give effect to legislative intent.  Candido v. Polymer's Inc., 166 Vt. 15, 17
(1996); Viskup v. Viskup, 150 Vt. 208, 210 (1988); State v. Lund, 144 Vt. 171, (1984).
Legislative intent must be derived from consideration of not only the particular statutory
language used, but also from “its purpose, effects, and consequences.” Candido, 166
Vt. at 17.

 Criterion 9(B) reflects a legislative policy that “[p]reservation of the agricultural 
… productivity of the land and the economic viability of agricultural units are matter of
public good.  Uses which threaten to significantly inhibit these resources should be
permitted only when the public interest is clearly benefited thereby.” 10 V.S.A. §6042,
Capability and Development Plan.  Criterion 9(B)(iii)'s language encourages on-site
agricultural mitigation techniques as a means to achieve the legislative intent. 
However, in some circumstances, the use of off-site mitigation to protect specifically
targeted agricultural lands can be equally consistent with the legislative intent to
protect “economically viable agricultural units.”

 
The Legislature could not have foreseen the issues presented by every

proposed project which will have impacts on primary agricultural soils.  A narrow
reading of criterion 9(B), resulting in the on-site preservation of a portion of agricultural
soils on a project site, may not sufficiently preserve the economic viability of the
agricultural soils involved.  Instead, the public's interest may be better served by a
decision which approves the development of a project site in exchange for other
economically viable agricultural lands of comparable quality.  The Board’s endorsement
of the Mitigation Program effects legislative purpose while not exceeding the
discretionary authority given to the Board by §6086(c) to adopt remedies as justified by
particular circumstances.

The Legislature’s enactment of Act 200, 24 V.S.A. §§4300 et seq.,  has recently
been used by the Board to  provide guidance in the interpretation of Act 250.  See
Barre Granite Quarries, LLC, #7C1079 (Revised)-EB, Findings of Fact, Conclusions of
Law, and Order at 93 (Dec. 8, 2000).  Act 200 includes among its many goals:
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(9) To encourage and strengthen agricultural and forest
industries.

(A) Strategies to protect long-term viability of
agricultural and forest lands should be encouraged….

***

(E)  Public investment should be planned so as to
minimize development pressure on agricultural and forest
land.

24 V.S.A. §4302(c)(9).

     The goals of Act 200 dictate that the Board should not apply Criterion 9(B) rigidly
and narrowly to require on-site protection of agricultural lands and to refuse to allow
off-site mitigation.  Such an interpretation would limit the opportunities of both the
Board or DAG to develop “strategies to protect long-term viability of agricultural …
lands.”  For example, some agricultural lands are located in areas that are experiencing
rapid transition to nonagricultural uses and that are no longer suited to agricultural
production because of inaccessibility and conflicts with designated growth centers.  A
narrow interpretation of Criterion 9(B), allowing only on-site mitigation for a project,
may, in the long run, fail to carry out Act 200's and Act 250's goals by attempting to
preserve farmland which will ultimately be overwhelmed and fragmented by
development at the expense of protecting large parcels of land which are more
amenable to preservation.
     
     The Mitigation Program offers a source of revenues to protect and maintain viable
agricultural lands.  It provides both DAG and the Board a reasonable means of
achieving the Legislature's goal to preserve viable agricultural lands through an
informed planning process.

b. Further considerations of the Mitigation Program 

The Board recognizes that there are instances in which an applicant will realize
in the initial stages of design that its project will significantly reduce the potential of
primary agricultural soils at its site and that it cannot meet all of the four subcriteria;
such an applicant will therefore seek to satisfy Criterion 9(B) by entering into a
Mitigation Agreement as an alternative to meeting the subcriteria.   In the past, once a
Mitigation Agreement had been signed by DAG and an applicant, the Board has
generally accepted the Agreement without further inquiry.  
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Upon further consideration, the Board states that it now intends to more closely
evaluate the validity of Mitigation Agreements on an individual basis.  

There can be little debate that the Legislature considers the protection of
primary agricultural soils in Vermont to be a matter of great importance.  Not only has
the Legislature established the mandates of Criterion 9(B), it has stated that
“Preservation of the agricultural and forestry productivity of the land, and the economic
viability of agricultural units … are matters of the public good.  Uses which threaten or
significantly inhibit these resources should be permitted only when the public interest is
clearly benefited thereby.”  Act No. 85, §7(a)(2) (1973), see 10 V.S.A. §6042, History. 
These provisions constitute a clear signal to the Board that it must tread very carefully
when approving any procedure – including Mitigation Agreements – which can have the
effect of reducing the potential of Vermont’s primary agricultural soils. 

Thus, Mitigation Agreements should be used only as a last resort - -  only when
an applicant has seriously attempted, but failed, to meet the subcriteria.  The Board
understands that there will be circumstances in which, even with the best of efforts, a
project will fail the subcriteria.  But if efforts to reduce the impacts of a project are not
even attempted, then Mitigation Agreements will be seen as no more than a cost of
doing business.  Therefore, the Board holds that, before a Mitigation Agreement will be
accepted by the Board, an applicant must also design its project to meet the subcriteria
(ii) and (iii) of Criterion 9(B) to the extent reasonably feasible.   [6]

Further, as noted above, DAG will not enter into mitigation agreements unless
DAG can find that the project meets subcriterion (iv) of Criterion 9(B).  The Board
believes that this requirement imposed by DAG is reasonable and therefore
incorporates it as its own; thus, before the Board will consider accepting any Mitigation
Agreement entered into between an applicant and DAG, the applicant’s project must
meet subcriterion (iv).

Finally, the Board must have assurances that funds donated under a Mitigation
Agreement will be of an amount sufficient to ensure that at least two acres of farmland
will be purchased or otherwise protected for every acre of primary agricultural soils that
will be lost to development.  This 2:1 ratio has been historically applied under the
Mitigation Program, and it is one which the Board believes must, at the very least, be
maintained.

c. The applicability of the Mitigation Program to this case

While the Board’s decision to maintain the Mitigation Program, with the provisos
noted, is justified both on legal and policy grounds, the Board has some concerns
about the Mitigation Agreement in the instant case.
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The Board believes that the Mitigation Agreement in this case is too vague and
uncertain to be accepted.  The Project Site is the largest parcel of primary agricultural
soil lands to participate in the Agricultural Off-Site Mitigation Program.  Therefore, the
Agreement proposed in this case deserves very close scrutiny, as any errors in
calculating appropriate mitigation will be heightened.

The Project Site also contains agricultural soils of very high quality, located in an
area close to the center of the Town and near a well-developed infrastructure of roads
and highways.  As agricultural land, therefore, the Project Site has special qualities and
substantial value.  The mitigation amount in the Agreement does not reflect these
distinctive characteristics.  Rather, the mitigation amount was derived by using a
countywide average cost for farmland.  There is no indication, however, that this
average has been adjusted to reflect inflation or the changing value of farmlands, or
any cost factors associated with location, accessibility, tract size, quality of soils, and
existing farm infrastructure.  Further, because this average is an average of agricultural
soils of all qualities, the Mitigation Agreement cannot provide assurances that soils of a
quality comparable to those lost by the Project will actually be protected.

Since the purpose of the Mitigation Program is to mitigate the loss of primary
agricultural soils at a particular project site, the Board needs assurance that such loss
will be adequately compensated.  The present Mitigation Agreement does not provide
such assurances; it does not guarantee that the funds required under its terms will be
sufficient to protect at least two acres of farmland for every acre of primary agricultural
soils that would be lost to the Project. 

The Board therefore requests applicants, DAG and VHCB attempt to identify
those lands that will be protected by a particular contribution to the Mitigation Fund.  If
this is not possible at the time the Mitigation Agreement is signed, DAG and VHCB
should develop an appropriate mechanism for insuring that twice the number of acres
of lands with an agricultural potential comparable to those destroyed by the project will
be protected in perpetuity, so that the Board and the District Commissions can know
that the Mitigation Program is serving its purpose.  Without such identification of lands
to be protected or some other means to convince the Board that the purpose of the
Program is being met, the Board will continue to be concerned that Mitigation
Agreements may not satisfactorily address the language and purpose of Criterion 9(B)
or (C). 

4. Subcriteria of Criterion 9(B)

If, as here, the Board concludes that the Project as proposed, significantly
reduces the agricultural potential of the soils, and if, as here, the Board decides that it
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cannot accept a Mitigation Agreement, the Board can reach an affirmative conclusion
as to Criterion 9(B) only if SVHC meets its burden as to each of the four subcriteria of
9(B).

a. Subcriterion (i)

Under subcriteria (i), an applicant must demonstrate that he “can realize a
reasonable return on the fair market value of his land only by devoting the primary
agricultural soils to uses which will significantly reduce their agricultural potential.”  10
V.S.A. §6086(a)(9)(B)(i) (emphasis added).   As the Board wrote in Re:  Thomas W.
Bryant and John P. Skinner, supra, at 26 and 28-29:

[Subcriterion 9(B)(i)] requires that the Applicants
demonstrate that they can realize a reasonable rate of
return only by devoting the property to uses which will
reduce the soils’ potential.  This criterion requires the
computation of a fair market value for the property and the
consideration of alternative land uses which will not
significantly reduce the agricultural potential of the primary
agricultural soils found on-site, including different designs
for a residential or commercial project that use less of the
primary agricultural soils.  The rates of return from these
alternative uses must then be related to the fair market
value of the property.  Evidence must also be provided
concerning what is a reasonable rate of return for each
specific proposal.

(Emphasis in original).  And see Re: Nile and Julie Duppstadt and John and Deborah
Alden, supra; Homer and Marie Dubois, #4C0614-3-EB, Findings of Fact, Conclusions
of Law, and Order at 7 (May 5, 1988) (subcriterion (i) was not satisfied because the
applicant could not demonstrate that there are no other economically feasible land
uses which will not significantly reduce the agricultural potential of the soils)

In discussing subcriterion (i), the Board has also written:

That provision does not ask for a comparison of monetary
return if the site is used solely for agricultural purposes
versus use for development as proposed in the application.  

Rather, the Applicants must demonstrate that there is no
land use through which they can secure a reasonable rate of
return on their investment which does not significantly
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reduce agricultural potential.  For example, if a reasonable
return could be secured by locating four single-family
houses on two of the 10.3 acres, allowing the retention of
the residual in agricultural production, then subcriterion (i)
cannot be satisfied.  It is the Applicants’ burden to
demonstrate that other agricultural and non-agricultural 
uses of the site which do not diminish the soil’s potential will
not afford the Applicants a reasonable return.

Re: Marvin T. Gurman, #3W0424-EB, Findings of Fact, Conclusions of Law, and Order
at 19 (June 10, 1985) (emphasis added).

The Board has also made it clear that it does not compare rate of return from
development against such return from agricultural use in determining this subcriterion:

Finally, we expressly reject the assertion made by all parties
in this appeal that because the land is potentially and
immediately more valuable in nonagricultural development
than it is in agricultural use, its conversion to a subdivision
is sanctioned by the subcriterion.  The subcriterion is
satisfied only when the applicant is unable to realize a
reasonable return on the fair market value of his land in
agricultural use.  We are not asked to determine what its
relative value might be upon conversion if this development
plan were to succeed.

Re: Richard and Napoleon LaBrecque, #6G0217-EB, Findings of Fact, Conclusions of
Law, and Order at 6 (Nov. 17, 1980) (where fair market value was determined to be
$2000/acre, but owner could only realize annual return in agriculture of $50/acre,
applicant met subcriterion (i)).

Thus, a “reasonable rate of return” does not mean the highest rate of return
possible for a particular parcel, but only that a reasonable return on the fair market
value of the property is obtainable through agricultural or other uses that will not result
in the significant reduction of the primary agricultural soils at the project site.

The burden is on SVHC to provide the evidence to satisfy the requirements of
subcriterion (i).   10 V.S.A. §6088(a); Re: Nile and Julie Duppstadt and John and
Deborah Alden, supra, at 40.

The first step to an analysis of subcriterion (i) is to establish the fair market price
for the land in question.  Re:  Thomas W. Bryant and John P. Skinner, supra.
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Because the $375,000 price for the sale of the land by Randall to SVHC is
conditional upon SVHC obtaining all required permits for the land, the Board concludes
that the option price is not fair market value for the property.  

Nor does the Board consider a figure based on Randall’s purchase price to
constitute the property’s fair market value.  That Randall bought the land in 1992 for
$128,000 may indicate that he believed that the property was worth that amount or
would be worth that amount some day; it does not, however, establish the present
market value of the land.  

Further, even if the Board were to accept the $128,000 purchase price to be a
fair starting point for determining present fair market value, the Board does not find that
the present value of the property is, as calculated by SVHC’s expert, $375,000.   First,
this latter figure is calculated using an annual percentage increase of 9%.  But SVHC
did not provide any basis for the Board to find that this 9% figure was justified; further,
although SVHC’s expert witness testified that 9% compounded annually from 1992
would yield $375,000, the Board’s own, objective calculations indicate that the figure is
much lower – in the range of $255,000, or, at most, inclusive of carrying costs,
$295,000.  The Board therefore does not find this witness’ testimony to be credible. 

Rather, the Board concludes that the property’s fair market value is $85,208,
established by adjusting the Town's appraisal of the land ($81,800) by the State-
determined equalized fair market ratio of 96%.

The second step in the analysis of subcriterion (i) is to calculate the rate of
return that could be reasonably anticipated by Randall and SVHC in order to determine
whether the proposed project is the only one which can provide the applicants with a
fair rate of return on the fair market value of the property.  Re:  Thomas W. Bryant and
John P. Skinner, supra.

Using the property’s fair market value of $85,208, if the property had an annual
return of 9%  (the amount proposed by SVHC), the property would produce $7668 per
year, or $148 per acre.   Adding the carrying costs (real estate taxes of about 
$40/acre/year) to this figure, Randall/SVHC might reasonably expect to receive a return
of about $190/acre/year on the value of the land. 

 
The Board concludes that there are uses, other than the proposed Project, that

the land can be put to that could provide a reasonable rate of return to Randall/SVHC.   

Although SVHC looked at farming uses that might provide a reasonable rate of
return on the land, SVHC considered only dairy farming in concluding that no
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agricultural use would realize an adequate return. 

SVHC did not consider raising alfalfa on the Randall land.  SVHC also dismissed
alternative crops (such as strawberries or pumpkins, which can return sums far in
excess of $190/year) as not being economically sound, for a series of reasons,
including the amount of land needed for such crops, the location of the land, or other
circumstances which bar the entry of competitors.  SVHC also believes that a
successful use of land for specialized crops breeds competition, thereby leading to
depressed prices.  The Board does not find this testimony to be credible, especially in
light of contrary testimony from the Opponent’s witnesses that the market for organic or
other specialty “Vermont grown” produce is increasing.  

Since alternative crops can yield a substantial return per acre, it is possible that
the land’s productive value could well be realized by renting all (or even only part) of
the primary agricultural soils to farmers who raise alternative crops, thereby providing
Randall with an adequate return on his investment, even when such return is calculated
using the questionable 9% figure.

SVHC considered other non-farming uses for the land that might have less
impact on the primary agricultural soils on the Project Site but that would still provide a
reasonable rate of return on the fair market value of the Project Site.  SVHC determined
that, if the land were to be used for a single family, single lot residential development,
taking into consideration the limitations imposed by the Zoning Bylaws (which would
allow at most 13 homes) and the infrastructure investments (sewer, water and roads)
needed to support such an alternative project, Randall would have to net $850,000
from the sale of lots in order to receive a reasonable return on his investment.
However, this figure includes the $375,000 purchase price under the agreement
between Randall and SVHC.  SVHC’s expert determined that, at most, Randall would
recover $407,000, less than half of the needed amount.  

But SVHC did not consider other economically feasible use or development
options.  Thus, Board believes that SVHC approached subcriterion (i) from the wrong
direction.  Rather than attempting to determine whether there were alternative uses for
the Project site that would not have an impact on the land’s agricultural potential, SVHC
presented only evidence that supported its belief that its Project could be the only use
for the land.  This approach does not satisfy subcriterion (i).

b. Subcriterion (ii)

Under this subcriterion, SVHC must demonstrate that there are no
nonagricultural or secondary agricultural soils owned or controlled by it reasonably
suited to the Project.
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While SVHC owns several properties within the immediate proximity of
Bennington, none is suitable for the Project as proposed; the Wilmington and
Manchester properties are too small for the Project, the Main Campus of the hospital in
Bennington is neither owned nor controlled by SVHC, and the gift of Stonegate Farm
carries restrictions which prevents its use as a site for the Project.

The Board concludes that SVHC has satisfied this subcriterion.

c. Subcriterion (iii)

Subcriterion 9(B)(iii) requires that the development be planned to minimize the
reduction of agricultural potential by rates of growth, and the use of cluster planning
and new community planning designed to economize on the cost of roads, utilities and
land usage.

Fragmentation of agricultural land was one of the deciding factors in Duppstadt:

The evidence demonstrates that the Applicants have
designed this Project to utilize all developable portions of
the Project Site for single family home sites on separate lots
and related roadways. While the Applicants claim the
Project is a cluster design, this Board has made it clear that
it views “[d]etached single family homes on separate lots
[as] the antithesis of cluster planning and [that such a
design] do[es] nothing to economize on land usage for the
purpose of minimizing the reduction of the agricultural
potential.” (Citations omitted)

 
Re: Nile and Julie Duppstadt and John and Deborah Alden, supra, at 40.

In contrast to Duppstadt, SVHC has made efforts to limit its Project’s direct
impacts on the site’s primary agricultural soils by clustering the Project on the non-
primary agricultural soils to the fullest extent reasonably possible to maintain the
functional and economic viability of the project.   Further, SVHC has committed to
setting aside 28 acres of the Project Site in perpetuity for agricultural uses.

While the Project tends to fragment the 51.5-acre site into smaller parcels, as
noted above, these parcels remain of a size that permits farming activities to continue
on them.  The Board does not agree with the Opponents’ claims that the location of the
cottages was situated so as to maximize advantage of the scenic views and thereby
increase sales.  Further, while the Board may agree that the Project could have been
located at the edge of the property in a configuration that would keep more land
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available for farming, the Board also notes that the majority of the non-agricultural soils
(the ledge and forested area) appear in the middle of the site, and SVHC has placed
much of its development in this area, thereby preserving a significant amount of
agricultural soils.

The difficulty is that a project of this size and scope simply cannot be planned to
minimize the reduction of the potential of agricultural soils unless it is located almost
wholly on non-agricultural soils. Only by a reduction in the Project’s size can a similar
reduction in the impacts of the Project on agricultural soils be obtained.  Unfortunately,
the demands of this Project (in particular the size of the Inn and the need to have a
defined number of cottages to subsidize the Inn’s residents) make such placement
impossible in this case.   While the Board applauds SVHC’s efforts to minimize its
Project’s impacts, the needs of the Project itself render those efforts futile and
incomplete.

The amount of primary agricultural soils directly impacted by the construction of
the buildings on the Project site, the well isolation zone, the bike/walking paths, and the
treed buffer area along the river cause the reserve lands to not be viable lands for
agricultural uses.

The Board concludes that SVHC has not met subcriterion (iii).

d.  Subcriterion (iv)

Subcriterion 9(B)(iv) requires the Board to determine whether the Project will not
significantly interfere with or jeopardize the continuation of agricultural operations on
the adjoining lands.

In Duppstadt, the Board held that

It is more probable than not that the design and location of
this highly concentrated residential development on the
border of a large farm operation will significantly interfere
with and jeopardize the continuation of agriculture on the
adjoining lands.  The encroachment of a 55 family housing
development with eight of the homes bordering on the
neighboring farmland will likely result in the conflicts
inherently associated with these incompatible uses in close
proximity.

Noises, dusts and odors typically associated with
farming operations are incompatible with the typical uses of
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intense residential development, especially outdoor uses
such as backyard recreation.  These incompatible uses give
rise to complaints and disputes that the farmer must
address. These additional burdens on farm families often
lead to their leaving the area.  Additional conflict may arise
from unrestrained pets, trespass and injury that may result
from the neighborhood children’s exploration of the farm
property and, adults’ uses of adjoining farm lands as areas
in which to discard unwanted items such as stones, brush,
grass cuttings, and Christmas trees.  For the Auclairs, these
types of interference are likely given the significant number
of homes planned and the close proximity of the eight
residential backyards bordering on their pasture.

Re: Nile and Julie Duppstadt and John and Deborah Alden, supra, at 41.

The Board concludes that farming practices on adjoining lands would not be
adversely affected by virtue of this Project.

First, there are no large farming projects immediately adjacent to the Project site. 
The only visible project in the immediate vicinity is a hayfield, which does not create the
levels of dust, noise and odors that could cause conflicts, as in Duppstadt.

Second, the Opponents assert that the adjacent lands, particularly those with
smaller acreage, would be impacted by the loss of this agriculture land because
farmers interested in leasing property would not be interested in leasing small parcels
in patchwork or removed locations.  The Opponents argue that the loss of the Project
site, a key parcel of land, would interfere with and jeopardize the continuation of
agricultural operations in on adjoining lands.  This is contrary, however, to the present
state of affairs; the small parcel immediately to the west of the Project site is presently
being hayed, even though the Project site itself is not being farmed.

Lastly, the Board finds that it is unlikely that agricultural practices on adjoining
lands could contaminate the project well, as such practices are located at some
distance from the well isolation zone, an impermeable layer lies above the well intake,
SVHC would abandon, replace or treat its well, if it were to become contaminated by
agricultural activities conducted on agricultural lands, and adjoining farmers could not
be held liable for personal injury or property damage resulting from contamination of a
permitted water source so long as such farmers were using accepted agricultural
practices at the time the permit was issued.  See 10 V.S.A. §1676a(d).  

e. conclusion as to the subcriteria of Criterion 9(B)
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The Board concludes that, while the Project is in compliance with subcriteria (ii)
and (iv) of Criterion 9(B), it does not satisfy subcriteria (i) and (iii).   Therefore, the
Project does not conform with Criterion 9(B).

D. Criterion 10:  Bennington Town Plan

Before issuing a permit, the Board must find that the Project is in conformance
with “any duly adopted local or regional plan(s) or Capital programs under Chapter 117
of Title 24.”  10 V.S.A. §6086(a)(10).  The burden of proof is on the SVHC.  10 V.S.A.
§6088(a).

If a Town Plan’s provisions are specific, they are applied to the proposed project
without any reference to the zoning regulations.  A provision of a town plan evinces a
specific policy if the provision: (a) pertains to the area or district in which the project is
located; (b) is intended to guide or proscribe conduct or land use within the area or
district in which the project is located; and (c) is sufficiently clear to guide the conduct
of an average person, using common sense and understanding.  Re: The Mirkwood
Group and Barry Randall, #1R0780-EB, Findings of Fact, Conclusions of Law, and
Order at 29 (Aug. 19, 1996).

If the provisions are ambiguous, however, the Board must examine the relevant
zoning regulations for provisions which resolve the ambiguity.  In re Molgano, 163 Vt.
25 (1994) This does not mean that the Board conducts a general review of a project for
its compliance with the zoning regulations, but rather it sees if there are provisions in
the zoning regulations that address the same subject matter that is at issue under the
town plan.  Re: Fair Haven Housing Limited Partnership and McDonald's Corporation,
#1R0639-2-EB, Findings of Fact, Conclusions of Law, and Order at 19 (Apr. 16, 1996),
aff'd, In re Fair Haven Housing Limited Partnership and McDonald's Corporation,
Docket No. 96-228 (Vt. Apr. 23, 1997) (unpublished).  [7]

The May 24, 2000 Prehearing Conference Report and Order stated the issue
under Criterion 10 as follows:

Whether, pursuant to 10 V.S.A. §6086(a)(10), the
Project is in conformance with §5.3.3.2(d), General Policies
for Rural Conservation Districts, of the Bennington Town
Plan, which states that  “4.  High quality agricultural land,
scenic resources, and other special resource areas and
natural hazard areas shall be protected….”

1. scenic resources
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The Board concludes that the proposed Project  is contrary to the provisions of
the Town Plan concerning the protections of Bennington’s scenic resources.

The phrase "shall be protected" in §5.3.3.2(d)(4) of the Town Plan is mandatory. 
It is clear and specific, especially in comparison to language which the Board has
found, in earlier cases, to be advisory.  See, Green Meadows Center, LLC, The
Community Alliance and Southeastern Vermont Community Action, #2W0694-1-EB,
Findings of Fact, Conclusions of Law, and Order at 42 (Dec. 21, 2000) ("The Board
notes that words such as 'direct,' 'encourage,' 'promote,' and 'review' appear in the
specific policies of the Regional Plan noted immediately above.  While such words may
provide guidance in the interpretation of a Town or Regional Plan, and while they may
be used to bolster more specific policies in such Plans, they do not, by themselves,
constitute a mandate.")  

Further, “Murphy Road south of the Walloomsac” is one of only a very few
locations in the Town which are specifically noted within §6.4.1 of the Town Plan,
Natural, Scenic and Historic Resources.  It is difficult to imagine a more specific
manifestation of a Town's intent to protect a particular area of its Town.

For these reasons, and those discussed in greater detail in the Board’s Criterion
8 analysis, above, the Board concludes that the Project fails to comply with the Town
Plan's scenic resources provisions. 

Because the Board finds the Town Plan’s language as to Bennington’s scenic
resources to be specific and unambiguous, it does not extend its analysis to an inquiry
into the Town’s zoning regulations or actions.

2. high quality agricultural land

The particular focus in the Town Plan on the protection of “high quality
agricultural land” within the Rural Conservation District leads the Board to conclude
that the Project, as proposed, also runs counter to this provision of the Town Plan.

Section 5.3.3.2(d)(4) of the Town Plan makes specific reference to “Section 6 of
this Plan.”  As noted in the Board’s Findings of Fact, there are references in §6 to
“important agricultural lands” and “prime farm land,” §6.1.1; “high quality agricultural
land,” §6.1.3(b)(1); and “lands of particular agricultural significance,” §6.1.3(b)(2)
(“lands having a LESA rating of 225 or greater”).

SVHC argues that the Project Site is not “land[] of particular agricultural
significance” warranting protection under the Plan because the LESA score for the
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Project site is less than 225.  The Board has found that the LESA score for this land
does not reach 225.    

The question, then, is whether the failure of the Randall land to be considered
“lands of particular agricultural significance,” because it does not reach the required
LESA score under §6.1.3(b)(2) of the Town Plan means that it is not “high quality
agricultural land” entitled to the protection of §5.3.3.2(d)(4).

The LESA scoring system is used by the Town to determine whether its
municipal sewer system may be permitted to serve a particular parcel of agricultural
land.  The LESA score is based on a consideration of two criteria; only the first of these
criteria, Land Evaluation, (which accounts for only one-third of the total available
points) looks at the soil quality of the land itself.  

The second criterion, Site Assessment, (which is weighted more heavily in that it
accounts for two-thirds of the total points available) looks at issues which are wholly
unrelated to soil quality (such as the land’s distance from the Town’s geographical
center, the percentage of the perimeter and of the site that is zoned as residential, the
percentage of the perimeter that is in open land, and the respective distances from
municipal water and municipal sewer).  At best, two factors evaluated under Site
Assessment could be considered partially related to the land’s agricultural potential,
namely, the size of the site and the percentage of the site in agricultural use within the
last twenty years.  Even these factors, however, are not directly related to the soil
quality of the site.

There is no consideration given in the LESA scoring to the district in which the
land is found.

Clearly, the Town’s LESA analysis is designed to determine, first, whether a
particular parcel of agricultural land contains quality soils, and, second, whether the
parcel is “ripe” for development because of its size, its past use, its location, and the
land uses which surround it.  This second consideration is given greater weight than
the first, as it accounts for two-thirds of the total points available; indeed, even if a
parcel of land were to contain the very best agricultural soils in all of the State of
Vermont, it could only score 100 points out of the 300 available points, as only 100
points can be awarded under the Land Evaluation criterion, well shy of the score
needed to qualify for the "particular agricultural significance” status afforded by
§6.1.3(b)(2).

The Board is aware that the Town Plan states that the 1985 LESA study
"provides a quantitative methodology for identifying important agricultural lands and has
been incorporated into the Town Plan, as a method for evaluating specific lands." 
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Town Plan §6.1.1 (Emphasis added)  Certainly, lands with a high LESA score are
particularly significant, but there is nothing in the Town Plan to suggest that those lands
which do not score 225 or higher are not entitled to the protections of §5.3.3.2(d)(4).

Section 5.3.3.2(d)(4) is specifically directed to agricultural lands in the Rural
Conservation District.  It contains specific and emphatic language which mandates that
"high quality agricultural land," which the Board has found to exist on the Project site,
"shall be protected."  For the Board to read into the definition of "high quality
agricultural land" a requirement that such lands may only be those which are of
"particular agricultural significance" because they score well on a LESA assessment
would be to read something into the Town Plan which is not there.

Section 5.3.3.2(d)(4) does not speak in terms of “lands of particular agricultural
significance;” rather, it speaks of protecting “high quality agricultural land.”  The Board
believes that there is a difference.

A general rule of statutory construction is that, “The use of certain words in one
instance by the legislature, and different words in another, indicate that different results
were intended.”  Illinois State Toll Highway Auth. v. Karn, 9 Ill. App. 3d 784, 293 N.E.2d
162, 165 (1973).  Accord, BFP v. Resolution Trust Corp., 511 U.S. 531, 537 (1994) 
(“ ‘[I]t is generally presumed that Congress acts intentionally and purposely when it
includes particular language in one section of a statute but omits it in another,’ Chicago
v. Environmental Defense Fund, 511 U.S. 328, 338, 114 S.Ct. 1588, 1593, 128 L.Ed.2d
302 (1994) (internal quotation marks omitted), and that presumption is even stronger
when the omission entails the replacement of standard legal terminology with a
neologism.”); Barnes v. United States, 199 F.3d 386, 389 (7  Cir. 1999) (differentth

language in separate clauses in a statute indicates Congress intended distinct
meanings); Cabell Huntington Hospital, Inc. v. Shalala, 101 F.3d 984, 988 (4  Cir.th

1996); ( ( “Where Congress has chosen different language in proximate subsections of
the same statute, courts are obligated to give that choice effect.” United States v.
Barial, 31 F.3d 216, 218 (4th Cir. 1994); see also Florida Public Telecommunications
Ass'n v. F.C.C., 54 F.3d 857, 860 (D.C.Cir. 1995); United States v. Wong Kim Bo, 472
F.2d 720, 722 (5th Cir. 1972).); and see Bailey v. United States, 516 U.S. 137, 143
(1995).  Since the presumption is that language in a statute is inserted for a purpose,
Slocum et al. v. Department of Social Welfare, 154 Vt. 474, 481 (1990), the Board must
interpret “lands of particular agricultural significance” as something different from “high
quality agricultural land.”

The Board has found and concludes that the primary agricultural soils on the
Project Site, in particular the Occum soils near the river, are “high quality agricultural
land.”  Such soils are valuable, highly prized and rare in Bennington County. Thus,
while only agricultural lands with a LESA score greater that 225 may be considered
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“lands of particular agricultural significance,” the primary agricultural soils at the Project
Site, as “high quality agricultural land,” are entitled to the absolute protection accorded
by §5.3.3.2(d)(4), even without scoring 225 on the LESA scale.  Such land deserves
the protection specifically afforded by the Town Plan.

Even if the Board were to find §5.3.3.2(d)(4) to be ambiguous, it would obtain
little guidance to aid in its interpretation of the Town Plan in those sections of the
Bennington Zoning Bylaws noted by the Town.  That the Bylaws allow developments
similar to the Project in the RCON does not address the placement of such
developments on primary agricultural soils within such districts.  Nor does the Board
find any guidance in Bylaws' statement that "No Planned Residential Development
project shall be approved by the Planning Commission unless the design is consistent
with the objectives of the Town Plan, applicable to the area in which it is located,"
Bennington Zoning Bylaws, §7.12; and see §7.30.  Assuming that this general
language can be read to mean that the Planning Commission considered the Town
Plan and found the Project to be consistent with it, this passage discusses only the
design of the PRD, not its placement on the high quality agricultural soils present at the
Project site; nor does this statement address the existence of the Inn component of the
Project where the assisted living would occur.

Because the proposed Project is contrary to both the scenic resources and the
agricultural soils provisions of the Bennington Town Plan, the Board concludes that the
Project fails to comply with Criterion 10.

VI. Order

1. Land Use Permit Application #8B0537-EB is denied.

2. Jurisdiction is returned to the District 8 Environmental Commission.

Dated at Montpelier, Vermont, this 22nd day of February 2001.

ENVIRONMENTAL BOARD

__/s/Marcy Harding__________
Marcy Harding, Chair
John Drake
George Holland
Samuel Lloyd
W. William Martinez
Alice Olenick
*Greg Rainville
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* Board member Rainville does not find the Project to be shocking or offensive
under Criterion 8.

ENDNOTES

[1] The Town's zoning administrator appeared as a witness for SVHC and
Maxon and Palmer.

[2] As a statutory party, the Town is entitled to participate in this appeal as a
matter of law.  The Board notes, however, that the Town did not participate in a timely
fashion, and the Board did not therefore have the benefit of knowing the Town’s
position in this case at an earlier stage of the process.  The Board welcomes the
participation of all municipal and state parties, but it believes that such participation is
more meaningful when the Board and all other parties have the opportunity to review
and comment on it at more appropriate times.

[3] In its August 10 2000, Memorandum of Decision, the Board it held that
“By not cross-appealing the Commission’s grant of Rule 14(B)(1) party status to BCCD,
SVHC has already conceded that BCCD has an ‘interest’ in this appeal.”

[4] The Board notes that Act 200 also encourages the protection and
preservation of “significant scenic roads.”  24 V.S.A. §4302(c)(5)(C).   Further, within
Act 250 itself is a recognition that scenic roads are worthy of protection.  See, 1973, Act
No. 85, §7(a)(12) (1973), see 10 V.S.A. §6042, History, provides in relevant part, that

The use and development of lands and waters should not
significantly detract from recognized scenic resources
including river corridors, scenic highways and roads, and
scenic views.  Accordingly conditions may be imposed on
development in order to control unreasonable or
unnecessary adverse effects upon scenic resources.

(Emphasis added).  The Vermont Supreme Court approves of references to the
provisions of Act No. 85, §7 in attempts to understand and interpret the Criteria of Act
250.  See In re Wal*Mart Stores, Inc., 167 Vt. 75, 85 (1997).

[5] The exercise of the police power is justified provided there is a
reasonable relationship between the agency action and the legislative ends sought and
provided the agency action is premised on an appropriate overriding public interest.
See State v Ludlow Supermarkets, Inc., 141 Vt. 261, 268 (1982); Vermont Board of
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Health v Waterbury, 129 Vt. 168 (1970).

[6] Thus, for example, if an applicant owns or controls other lands which
would be suitable for the development or subdivision but chooses not to use those
lands, see 10 V.S.A. §6086(a)(9)(B)(ii), or if the development or subdivision could be
planned to minimize the reduction of the potential of the primary agricultural soils, but
the applicant chooses to not implement such a plan, see 10 V.S.A. §6086(a)(9)(B)(iii),
the Board will not accept a Mitigation Agreement in lieu of meeting the subcriteria. 

[7] The recent decision by the Vermont Supreme Court in In re Kisiel, No. 98-
371 (Vt., Dec. 29, 2000), appears to place a further level of review on the Board’s
Criterion 10 analysis when a provision of a Town Plan is found to be ambiguous.  Kisiel
instructs the Board to examine not only the a town’s zoning bylaws but also the actions
of local administrative bodies (such as the Selectboard and Planning Commission) in
issuing permits or other approvals order to discern whether such actions provide an
interpretation of the Plan.  Slip op. at 11 –15.  Under Kisiel the Board is to give
deference to such actions unless its finds them to be “plainly erroneous.”  Id. at 13.  

As of the date of this decision, the Kisiel decision is subject to a motion for
reargument, and the court’s decision is therefore not final.   Even if the Board is to
assume that the entirety of Kisiel will remain as precedent, the Board also concludes
that the actions of the Town have themselves been ambiguous.  First, as noted, the
Town took no position at the hearing and otherwise did not participate in this appeal
until after the hearing had been concluded.  Its actions at that point were somewhat
confusing, as the Planning Commission filed proposed findings, and then the Town
withdrew this filing and filed its own proposed findings.

Second, on the one hand, the local administrative bodies issued permits for the
Project, and the Town argues that the Project complies with its Plan.  On the other
hand, prior to the adoption of the 2000 Town Plan the Town was aware that the District
Commission had denied the Project based on its "high quality agricultural land" reading
of §5.3.3.2(d)(4).  The Planning Commission and Selectboard considered changing the
Plan in response to the Decision, but did not do so.  To the Board, this may indicate a
decision by the Town that the Commission's interpretation of §5.3.3.2(d)(4) of the Plan
as to agricultural soils (which the Board shares) is accurate. 
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