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MEMORANDUM OF DECISION ~1
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This decision pertains to a motion for “interlocutory” or preliminary appeal
filed by Manchester Commons Associates (the Applicant) concerning grants of

party status. The application is for the so-called “Walker Project,” involving the _

redevelopment of a number of properties in Manchester.

As is explained below, the Environmental Board denies the motion because
the issue raised by the Applicant is not suitable for interlocutory appeal under the
applicable rule and precedent. The primary reason for denial is that an
interlocutory appeal is limited to a question of law which is controlling. This
appeal presents questions of fact. It also is not controlling because, if aggrieved,
the Applicant may appeal the grants of party status following the District #8
Commission’s final decision on the application.

BACKGROUND

On September 15, 1994, the District #8 Coordinator issued a prehearing
conference report and order concerning this project. The report reveals the
following pertinent facts:

a. On September 14, 1994, the District #8 Commission held a prehearing
conference concerning this application.

b. During the prehearing conference, the District Commission granted party
status to Mr. and Mrs. James Sparkman “under criteria 8 and 10” as
“materially assisting through the presentation of expert testimony.”

C. During the prehearing conference, the District Commission granted party
status to Ferdinand Bongartz “under Criterion 10” as “materially assisting
through the presentation of expert testimony.”

On September 23, 1994, the Applicant filed a motion for interlocutory
appeal with respect to the September 15 prehearing report. On September 28,
Board Counsel issued a memorandum to parties which is incorporated by
reference. On September 29, the Sparkmans filed a memorandum. On October
3, Mr. Bongartz filed a memorandum. The Board deliberated on October 12.

DECISION

Board Rule 43 authorizes parties to file “interlocutory” or preliminary
appeals with the Board within ten days of a preliminary order or ruling by a
district commission.



Manchester Commons Associates
Memorandum of Decision
Application #8B0500-EB (Interlocutory Appeal)
Page 2

The purpose of this rule is to allow early and rapid settlement of legal
questions which are critical to processing a particular application. The issues
presented must be questions of law which are controlling. They must be questions
as to which there is a substantial ground for difference of opinion. They also must
be questions the settlement of which will materially advance the application

process. Board Rule 43 provides:

Appeals to the Board Before Final Decision of district commissions

(A) Motion for interlocutory appeal. Upon motion of any party,
the board may permit an appeal to be taken from any interlocutory
(preliminary) order or ruling of a district commission if the order or
ruling involves a controlling question of law as to which there is
substantial ground for difference of opinion and an immediate
appeal may materially advance the application process. The motion
shall be made to the board within 10 days after entry of the order or
ruling appealed from. The appeal shall be limited to questions of
law. A copy of the motion shall be sent by U.S. mail to all parties
and to the district commission. Within five days of such service, an
adverse party may file a response to the motion with the board.
The matter shall be determined upon the motion and any response
without hearing unless the board otherwise orders.

(B) Proceedings on appeal. If a motion for interlocutory appeal is
granted, board proceedings shall be confined to those issues
identified in the order permitting the appeal. The board may
convene such hearings to hear oral argument as it deems necessary
to dispose of the appeal. Such proceedings shall be conducted as
provided by these rules for appeals to the board.

As indicated by the rule, the first step in an interlocutory appeal is for the
Board to examine the appeal and determine whether it is suitable for
interlocutory appeal under the standards of Rule 43. If the Board finds the
appeal suitable and grants the motion, it will then examine the merits of the issue
raised by the appeal.

In this case, the Board denies the Applicant’s motion for two separate and
independent reasons: (a) the motion does not present a question of law because
it cannot be answered without fact-finding by the Board, and (b) even if the
motion presented a question of law, it would not be controlling because the
Applicant may appeal the grants of party status following final decision of the
District Commission.

Ouestion  of Law. Regarding what constitutes a “question of law” under
Rule 43(A), the Board previously has stated:

/
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[A]n issue is a question of law if no facts are required to resolve the
issue 4~ if a factual record has previously been developed by the
district commission in a manner that allows the Board to’assume the
relevant facts without engaging in factual determinations.

Re: Maple Tree Place Associates, #4C0775-EB, Memorandum of Decision at 10
(Dec. 22, 1988)-l

The District Commission granted the Sparkmans and Mr. Bongartz party
status as materially assisting parties. Although not cited in the prehearing report,
this grant can only have been done pursuant to Board Rule 14(B)(l)(b), which
provides in relevant part:

The board or a district commission may allow as parties to a
proceeding individuals or groups, including adjoining property
owners, not otherwise accorded party status by statute upon petition
if it finds that the petitioner has adequately demonstrated: . . .

(b) That his participation will materially assist the board or
commission by providing testimony, cross-examining witnesses, or
offering argument or other evidence relevant to the provisions of 9
6086(a).

This rule is authorized under 10 V.S.A. 0 6085(c).

A grant of party status under Rule 14(B) necessarily involves a review of
the pertinent facts. The grant is discretionary. It involves a determination of
whether a party will or will not materially assist the Board or district commission.
To make this determination, the reviewing tribunal must have some facts before it
concerning the details of the proposed project. It must have a specific description
of the evidence or argument to be presented. See Rule 14(B)(4). Further, in
order to determine whether such evidence or argument will materially assist, it
must have some factual knowledge regarding the potential impacts of the project
under the Act 250 criteria at 10 V.S.A. 8 6086(a).

In this regard, the September 15 prehearing report does not contain
enough factual statements to allow the Board to assume the relevant facts without

‘This standard is different from the one used by the Supreme Court under
Vermont Rule of Appellate Procedure 5(h). In Maple Tree Place, the Board
specifically stated that it was adopting a different interpretation of ‘question of law”
under Rule 43(A). The Board notes that the issue raised by the Applicant would not
constitute a question of law under the Supreme Court’s precedent. See In re &amid
Co. of Burlington, 141 Vt. 294, 304 (I 982).
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engaging in fact-finding. The report states only that these parties will present
expert testimony. The report does not state who the experts will be or describe
their expected testimony. The report also gives the Board no sense of the details
of the proposed project or of the specific potential impacts of the project under
the criteria that the parties’ testimony will address.

Accordingly, the issue raised by the Applicant does not constitute a
question of law but rather is a question of fact.

Controlling. Even if the Board were to find that the Applicant were
raising a question of law, the Board would conclude that the question is not
“controlling.” The Board has consistently found that questions of party status
under Rule 14(B) are not controlling.

In Maple Tree Place, supra,  the Board stated, in concluding that the term
“controlling” does not apply to party status decisions:

If interlocutory appeal were the sole avenue of appeal concerning
party status, then the consequences of denying the Appellants’
motions could be extremely serious: the Appellants could lose the
opportunity to be heard concerning a denial of party status. . . .

However, interlocutory appeal is not the only means of appeal
regarding party status denials. Any person denied party status may
appeal that denial to the Board following a district commission’s
decision to approve or deny a permit application.

The Board interprets Rule 40 . . . as allowing persons denied party
status by a district commission the right to appeal that denial to the
Board following the district commission’s final decision approving or
denying the application in question. . . . The Board further
interprets Rule 40 to allow the Board, if it finds that a person
denied party status on a particular criterion should in fact be
granted such status, to consider directly the person’s testimony and
evidence regarding the criterion at issue, without remanding the
matter to the district commission.

In view of this interpretation, denial of the present motions regarding
interlocutory appeal does not leave the Appellants without an opportunity
to appeal the District Commission’s denial of party status, and therefore
the consequences of the District Commission’s order are not so grave as to
be “controlling.”
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Maple Tree Place at 12-13.

In the Maple Tree Place case, the Board denied motions to appeal party
status denials on the basis that the questions presented were not controlling. Id.
The people seeking party status in that case were proceeding under Rule 14(B).
rd. at 2-3. Recently, the Board denied another motion for interlocutory appeal
concerning a party status denial under Rule 14(B), on the same basis. Re: Barre
Citv School District, #5W1160-EB (Recon.), Memorandum of Decision at 3-4
(Feb. 17, 1994). Since the Maple Tree Place decision, the only instance in which
the Board has granted interlocutory appeal regarding the merits of party status
was a case involving a denial of party status to a so-called “statutory” party, that is,
a party by right under 10 V.S.A. $9 6084(b), 6085(a) and Rule 14(A).  Re: John
and Mar-v Swinineton, #lR0693-EB, Memorandum of Decision (Oct. 1.5, 1990).

The Applicant’s motion for interlocutory appeal does not address a ruling
concerning the participation of a party by right such as the state, the town, or the
town or regional planning commissions. It addresses a discretionary grant of party
status under Rule 14(B). Thus, the only distinction between this case and the
cases of Maule Tree Place and Barre City School District is that the challenged
ruling grants rather than denies party status. This distinction is the heart of the
Applicant’s argument for accepting its motion.

The distinction is without a difference. The logic of the Manle Tree Place
decision is that party status decisions are not controlling because they are
appealable after final decision. The Board previously has stated that aggrieved
parties may challenge grants of party status by appeal or cross-appeal, under 10
V.S.A. 8 6089(a) and Rule 40, following final decision by a district commission on
the relevant application. Re: Finard-Zamias Associates, # lR0661-EB,
Memorandum of Decision at 12-13 (March 28, 1990). Thus, the Applicant, if
aggrieved, may appeal the grants of party status once a final decision on the
application is issued. If this is true, then the logic of the Maple Tree Place
decision applies with equal force to grants and denials of party status.

Because the Board concludes that the Applicant’s motion does not raise a
“question of law” which is “controlling,” the Board declines to address the other
criteria set forth in Rule 43(A) for determining whether to grant a motion for
interlocutory appeal.

On a final note, the Board wishes to address the fact that this case involves
a former member, Mr. Bongartz. While no party has mentioned this fact or
raised it as an issue before the Board, the Board wishes to stress that this decision
is based solely on the language of Board Rule 43 and on the Board’s own
precedent which has consistently denied motions for interlocutory appeal
regarding party status requests under Rule 14(B).
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ORDER

The Applicant’s motion for interlocutory appeal filed September 23, 1994 is
denied.

Dated at Montpelier, Vermont this 17th day of October, 1994.

ENVIRONMENTAL BOARD

____ N-----7- L--L.4-.-_
Arthur Gibb, Chair
Lawrence H. Bruce, Jr.
John Ewing
John M. Farmer
Marcy Harding
Samuel Lloyd
William Martinez
Steve E. Wright
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