
RE:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A., Chapter 151

A Safe Place Limited Findings of Fact and
Partnership Conclusions of Law

c/o Andrew Tarantino and Order
P.O. Box 2062 Land Use Permit
Manchester Center, VT 05255 #8B0404-EB

This decision pertains to an appeal filed with the
Environmental Board on December 31, 1987, by Clyde and
Dorothy Mattison through their attorney, Andrew H. Maass,
Esq., from Land Use Permit #8B0404 issued by the District #8
Environmental Commission on December 4, 1987. This permit
authorizes A Safe Place Limited Partnership to construct two
additional rental storage buildings on its 1.03 acre parcel
in Manchester, Vermont.

The Permittee has a right-of-way over lands owned by
the Appellants which will be used for access to the storage
buildings. The Appellants contend that the project does not
comply with Criterion 5 of 10 V.S.A. S 6086(a) because the
use of the right-of-way for commercial purposes will cause
unreasonable congestion and unsafe conditions with respect
to the use of the private right-of-way. Further, the
Appellants contend that the project does not comply with
Criterion 10 of 10 V.S.A. '5 6086(a) because it does not
conform with the Manchester Town Plan.

On January 12, 1988, Chairman Leonard U. Wilson
convened a prehearing conference, at which time the parties
raised a number of preliminary issues. On February 3, 1988,
a Prehearing Conference Report and Order was issued.

On March 16, 1988, an Administrative Hearing Panel of
the Board convened a public hearing in Manchester, with the
following parties participating:

A Safe Place Limited Partnership (Permittee) by Andrew
Tarantino and Charles R. Eichel, Esq.

Clyde and Dorothy Mattison (Appellants) by Andrew H.
Maass, Esq.

The Permittee presented an overview of the project and the
Panel conducted a site visit. At the conclusion of the
testimony, the Panel recessed the hearing pending the
submission of proposed findings by the parties and a review
of the record and deliberation by the Board. On March 21,
1988, the Board received Proposed Findings of Fact and
Conclusions of Law from the Permittee and the Appellants. A
proposed decision was sent to the parties on July 28, 1988,
and the parties were provided an opportunity to file written



.

A Safe Place Limited Partnership
Findings of Fact, Conclusions of

Law and Order
Land Use Permit #8B0404-EB
Page 2

objections and to present oral argument before the full
Board. The Permittee requested oral argument on August 5
and filed a response to the proposed decision on August 11.
The Appellants filed written comments. On August 18 the
Board convened a public hearing in Mendon and heard oral
argument from the parties. On November 8, the parties filed
a Notice of Withdrawal of Appeal and Oppostion along with a
Stipulation of Dismissal. On February 17, 1989, the Board
issued a Memorandum of Decision in which it determined that
the appeal could not be dismissed without the Board's
conclusion that the project conforms to the Town Plan.
After further correspondence between the Executive Officer
and Andrew Tarantino, on April 12, 1989 the Applicant
submitted a proposal for upgrading Mattison Road./l/ On
April 17, Mr. Maas, attorney for Mr. and Mrs. Mattison,
submitted a letter in which he stated that the Mattisons
have withdrawn their opposition to the project but have not
agreed to allow Mr. Tarantino to exceed the 50-foot
right-of-way. -On June 13, following a review of the
proposed decision, the evidence presented in the case, the
written objections, legal memoranda and oral arguments of
the parties, and the Applicant's proposal for upgrading
Mattison Road, the Board declared the record complete and
adjourned the hearing. This matter is now ready for
decision. The following findings of fact and conclusions of
law are based exclusively on the record developed at the
hearing, the observations of the Board during the site visit
and the Applicant's proposal. To the extent that the Board
agreed with and found necessary any findings proposed by the
parties, those findings have been incorporated herein;
otherwise, said requests to find are hereby denied.

I. PARTY STATUS

Clyde and Dorothy Mattison, adjoining landowners and
owners in fee of the land underlying the right-of-way, were
granted party status on Criterion 5 (traffic) pursuant to
Board Rule 14(A)(3) as adjoining property owners directly
affected by the project on this issue and entitled to party
status pursuant to 10 V.S.A. S 6085(c). They were also
granted party status pursuant to Board Rule 14(B) (2) as
people who might materially assist the Board on Criterion 10
with respect to the local plan.

/I/The Applicant's proposal has been admitted into the
record.
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II. ISSUES IN THE APPEAL

The Appellants allege that the project does not comply
with Criteria 5 and 10 of 10 V.S.A. S 6086(a) because the
private right-of-way serving this project cannot safely and
adequately accommodate the vehicles associated with this
storage facility. Additionally, the Appellants allege that
the project does not conform to the local plan because it
does not have safe and adequate access and because it is not
compatible with adjacent residential land uses.

The Appellants also contend that the Permittee does not
have legal access over the private right-of-way. The
question of the Permittee's legal right to use the
right-of-way, however, should be addressed in another forum.
For the purposes of Act 250 review, the Board and district
commissions must assume that an applicant can complete and
operate the project as proposed or required. Pursuant to
Board Rule 10, however, the issue of a substantial ownership
interest may become an issue and the Board or commissions
may conclude that the ownership interests of a party are
substantial and that that party must be treated as a
co-applicant.

The Board has identified a third issue not raised by
the parties. This appeal pertains to the review of the
Permittee's proposal to construct two storage buildings.
One other storage building has previously been constructed
on this parcel but it was not reviewed pursuant to 10 V.S.A.
Chapter 151. The Board believes that a determination must
be made regarding the applicability of Act 250 to the
construction of the first building.

III. FINDINGS OF FACT

1.

2.

3.

The Permittee owns
located'at the end
Vermont.

a 1.03 acre parcel of land
of Mattison Road in Manchester,

The property is located in a wooded area. It is
bordered on the north by an existing business and on
the south and east by existing single family homes,
which are visible from the property.

Mattison Road is an approximately 85Ok foot long
private road running across the Appellants' land. The
road was initially constructed in 1970. The road now
serves five homes and two businesses, including the
rental storage buildings. The Applicant owns a SO-foot
wide right of way along this road.
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4.

5.

6.

7.

8.

9.

10.

Mattison Road was constructed by use of a bulldozer
without engineering plans, and was intended for use as
a driveway. In 1982 that portion of the road by the
Appellants' home was cleared of brush and in 1986 the
road was resurfaced and graded. The road is as narrow
as 16 feet in some places, and is uncrowned, unditched,
unpaved, and contains two narrow curves, one of which
is a blind corner. The section of the road that
adjoins the Permittee's property is undrained and at
times contains standing water.

In 1986 the Permittee constructed one metal storage
building on the property. This building contains 34
separate units which are individually leased for
storage purposes. No Act 250 permit has been issued
for this building.

Land Use Permit #8B0404 was issued by the District #8
Environmental Commission on December~ 4, 1987. This
permit authorizes the construction of two additional
metal storage buildings, one 25 feet by 190 feet and
the other 40 feet by 70 feet. These two metal storage
buildings will contain a total of 46 rental storage
units.

Currently, up to 80 vehicles per day travel on Mattison
Road. The traffic consists of automobiles and pickup
trucks and is primarily associated with the residences.

The 80 rental storage units will generate up to
approximately 22 vehicle trips per day. To date, at
least one moving van and occasional tractor-trailer
trucks have used Mattison Road to get to the existing
storage building.

Manchester has not adopted permanent subdivision
bylaws.

The Manchester Town Plan sets forth six policies for
industrial districts, including the following:

Industries and related activities shall be planned
so as to afford maximum protection to any nearby
residential areas (existing or planned).

Industrial developments shall provide adequate
greenspace and landscaping to maintain the open
space character of the area and to effectively
screen adjacent properties.
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11.

12.

IV.

A.

Utilities, roads, and other essential services
should exist or be planned for immediate
construction with any new proposal for industrial
development . . . .

The Applicant has proposed the following improvements
to

a.

b.

c.

Mattison Road:
_

By cutting and removing side brush, the road will
be widened to 18 to 20 feet, which will result in
sufficient room for two vehicles to pass as well as
in improved sight distances.

Forty-two yards of bank run gravel will be used to
fill the sections of the road that require widening
and to raise the road surface in preparation for
crowning and grading.

Eighty-five yards of screened gravel will be used
for grading the entire road to provide a better
surface. The road will then be crowned and ditched
to improve drainage.

The Applicant has agreed to pay a share of the costs of
future improvements and maintenance to the road in
accordance with the proportion established in the
warranty deed from the Mattisons to Richard J. Bovey
(Board Exhibit #23).

CONCLUSIONS OF LAW

Criterion 5 - Traffic Safety

The Board concludes that this project will cause unsafe
conditions on Mattison Road unless improvements are made.
The access road is in poor condition and cannot safely
accommodate the traffic associated with this project. Since
the proposed decision denying this project was issued, the
Applicant has agreed to make a number of improvements to the
road that will increase its safety for vehicular traffic to
and from his project. These improvements include widening
the road and clearing brush and vegetation to allow two
vehicles to pass each other and to provide adequate sight
distances, grading the road and adding gravel to create a
safe and uniform road surface, and crowning and ditching the
road to improve the drainage. The Board concludes that if
the road is successfully improved as proposed, the project
will not create unreasonable traffic congestion or unsafe
conditions on Mattison Road.
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B. Criterion 10 - Conformance with the Town Plan

The Board concludes that this project would not conform
to the Manchester Town Plan if the improvements to the road,
as proposed by the Applicant, were not made. The project is
not currently served by an adequate road, since Mattison
Road in its existing condition is unsafe for the additional
traffic this project will generate. However, the Board
concludes that the project conforms with the Town Plan's
policies as identified in the Findings of Fact herein,
provided that the Applicant makes the road improvements as
proposed, and provides sufficient landscaping to effectively
screen the adjacent properties.

c. Co-Applicancy

Pursuant to Board Rule 10(A), the Board or a district
commission may determine, on its own motion;that the
property interest of a person is so substantial that the
person must be a co-applicant to an application. In the
proposed decision, the Panel determined that the Mattisons,
as owners of the land over which the right-of-way crosses,
would have to be joined as co-applicants if the road were to
be upgraded. Since then, the Board has received a copy of
the deed which granted the right-of-way. It is clear from
the language in the deed that the right-of-way is 50 feet
wide and that the Applicant is not prevented by the terms of
the grant from improving it. Therefore, as long as in
making the improvements the Applicant stays within the
50-foot right-of-way, the Board does not believe that any
reason exists to require that the Mattisons be co-applicants.

D. Jurisdiction

The Board questions why Act 250 jurisdiction should not
have been invoked at the time the first building was
constructed. The Board notes that commercial and industrial
projects on more than one acre of land in the Town of
Manchester are, and were in 1986, subject to Act 250
jurisdiction pursuant to 10 V.S.A. S 6001(3). The property
currently consists of 1.03 acres. If this entire parcel was
owned or controlled by the Permittee at the time of the
construction of the first building, a permit should have
been obtained prior to the commencement of construction of
that building.
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IV. ORDER

1. Land Use Permit Amendment #8B0404-EB is hereby issued
in accordance with the Findings of Fact and Conclusions
of Law herein. Jurisdiction over this matter is
returned to the District #8 Environmental Commission.

2. If the land owned by A Safe Place as of 1986 was more
than one acre, a land use permit application must be
submitted to the District Commission and obtained for
the existing storage building.;I

’

? 1989.
Dated at Montpelier, Vermont this 20th day of June,

ENVIRONMENTAL BOARD

- $g&.& &y&L&
Leonard U. Wilson, Chairman
Elizabeth Courtney
Arthur Gibb
Samuel Lloyd
Roger N. Miller
W. Philip Wagner

FF 8B0404-EB (17)


