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I. SUMMARY OF DECISION

This decision pertains to an appeal filed on May 4, 1989
by Shimon ahd Malka Shalit from the denial of Land Use Permit
Application #8B0334-3 issued by the District #8 Environmental
Commission on April 12, 1989. The proposed project consists of
the expansion of an existing retail complex (Battenkill I)
including the construction of two new retail commercial
buildings and renovation and expansion of an existing building,
and construction of 51 additional parking spaces (Battenkill
II). The project is located on a 1.1 acre tract of land
located off Route 7A in the Town of Manchester.

The Board was not able to make positive findings on
10 V.S.A. 55 6086(a)(5) (traffic), (8) (aesthetics and scenic
and natural beauty), (9)(K) (public investments), and 10 (town
plan) and therefore concludes that the proposed development
will be detrimental to the public health, safety, and general
welfare. The reasons for the permit denial are explained
below.

II. BACKGROUND

At the prehearing conference held on June 6, 1989,
requests for party status were made by Manchester 2000-
Citizens for Responsible Growth (CRG) and Teresa Mench. The
Board subsequently granted party status to CRG on Criteria 5
and 9(K) pursuant to Rule 14(B)(2) and Criteria 8 and 10
pursuant to Rule 14(B)(l), and to Teresa Mench on Criteria 5
and 9(K) pursuant to Rule 14(B)(l).

An administrative hearing panel of the Board convened
public hearings on December 20, 1989 and February 28, 1990.
The following parties participated in the hearings:

Shimon and Malka Shalit (Applicants) by James P. W.
Goss, Esq.

Town of Manchester (Town) by Robert E. Woolmington, Esq.
Manchester Planning Commission by Peter, V. Holden, Esq.
CRG by Bradley Myerson, Esq.
Teresa Mench
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On March 15, Attorney Goss filed an Explanation of Trip
Generation Differences. This has been marked as Exhibit #22
and entered into the record. On April 16, the Manchester
Planning Commission filed Requests for Findings oft Fact, and on
May 1, the Applicants filed Proposed Findings of Fact,
Conclusions of Law and Order. On December 17, 1990, a proposed
decision was issued and an opportunity to file responses and
request oral argument was provided to the parties. A response
to the proposed decision was filed by the Applicant on Janu-
ary 18, 1991. Upon request of the Applicant, the Board held
oral argument on January 23, 1991, and on that date the Board
conducted a deliberative session. This matter is now ready for
decision. To the extent any proposed findings and conclusions
are incorporated below, they are granted; otherwise, they are
denied.

III. ISSUES IN THE APPEAL

The District Commission found that the project a) would
cause additional unsafe and congested conditions at the
intersection of Routes 7A, 11, and 30 under 10 V.S.A.
5 6086(a) (5); b) would cause an undue adverse impact on the
scenic and natural beauty by the removal of the northeast face
of the ridge, including all the existing trees, and the
construction of additional retaining walls under 10 V.S.A.
§ 6086(a) (8); c) would interfere with the public's use of
Routes 7A, 11, and 30 under 10 V.S.A. § 6086(a)(9)(K); and d)
would not conform to the Town Plan with respect to the Plan's
'policies on highways and traffic, slopes, and scenic ridges,
under 10 V.S.A. The Applicants object to the District
Commission's findings on Criteria 5, 8, 9(K), and 10.

On December 20, 1989, the Applicants filed a Motion to bar
the Testimony of the Manchester Planning Commission and
Testimony of Manfred Wessner and Lee A. Krohn. The Panel
orally denied this motion and the Board confirms the Panel's
decision.

The issues for the Board's decision are as follows:

1) Whether the project will cause unsafe conditions
undue congestion along Route 7A and at the intersection of
Routes 7A, 11, and 30, pursuant to Criterion 5.

2) Whether the project will create an undue adverse

and

effect upon the aesthetics and scenic and natural beauty of the
area, pursuant to Criterion 8.
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3) Whether the project will materially jeopardize or
interfere with the function, efficiency, safety, or public use
of Routes 7A, 11, or 30, pursuant to Criterion 9(K).

4) Whether the project is in conformance
Manchester Town Plan, pursuant to Criterion 10.

FINDINGS OF FACTIV.

A.

1.

2.

3.

4.

5.

B.

6.

7.

with the

Proiect Description

The project consists of three commercial retail buildings
with parking areas located on the west side of Route 7A in
Manchester. These buildings will expand the existing
retail complex located on this site which consists of a
single 16,000 square foot building with parking areas,
known as Battenkill I.

Three wood frame buildings are currently located on the
site. The Applicants intend to demolish two of the
existing buildings and replace them with new buildings.
The third wood frame building on the site will be
renovated and expanded.

The total square footage of retail space will be 1265
square feet for Building 1, 4373 square feet for Building
2, and 2322 square feet for building 3, for a total of
7960 square feet of net retail space. The buildings will
be two-story colonial type structures. No retail area
will be permitted on the second floor of Buildings 1 and
3. The total footprint of the three buildings will be
7675 square feet.

Fifty-one new parking spaces will be provided for the
project for a total of 123 parking spaces on the site.

Approximately one-third of the site exceeds a slope of 20
percent grade.

Criteria 5 (Traffic) and 9(K) (Public Investments)

The proposed retail stores will be open from 9 a.m. to 9
p.m. during the week, with reduced weekend hours.

Access to the project will be provided through a common
driveway located between this project and the existing
~Battenkill  I project. The driveway is loca~ted on Route 7A
approximately 700 feet south of the intersection of Routes
7A, 11, and 30 (the Intersection).
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8.

9.

P

10.

11.

12.

13.

Southbound traffic on Route 7A is moderate and additional
vehicles generated by this project will have little impact
on Route 7A southbound.

Serious traffic congestion, consisting of very long
delays, currently exists along Route 7A in Manchester,
particularly at the intersection of 7A, 11, and 30.
During peak periods the traffic along Route 7A in the area
of the project becomes so congested that vehicles come to
a standstill. Because of the severe congestion at the
intersection, it is
Junction."

known locally as "Malfunction

The large volume of traffic that currently exists in
Manchester at times impedes the response time for the
police, rescue, and fire departments. On holiday,
foliage, and summer weekends, it becomes almost impossible
to get fire vehicles through the Intersection because of
the substantial traffic.

A sizeable elderly housing project is located adjacent to
the Grand Union off Route 7A. In order to reach that
project, vehicles must pass in front of the proposed
project site. On some weekends it would be extremely
difficult, if not impossible, for the police or rescue
squad to respond to a medical emergency there in a timely
manner.

In addition to the usual construction vehicles that will
be driving to and from the site during construction, four
to eight 15 cubic yard trucks per eight-hour day will be
used to dispose of the excavated material off site for a
four to eight week period. The disposal areas for excess
material are located south of the project, so that truck
traffic to and from the project during the excavation
phase will be turning right onto Route 7A from the
existing driveway. Thus, at least some of the
construction traffic will not have to turn left out of the
project site or travel through the Intersection. However,
other construction traffic may have to go through the
Intersection.

The sight distance standard for commercial use access for
the posted 30 mph speed limit in the area recommended by
the American Association of State Highway Traffic
Officials (AASHTO) is 300 feet. Sight distances from both
the north and the south are more than 300 feet and will be
more than 400 feet with the removal of the existing
embankment area along the frontage of the site.
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14.

15.

16.

17.

18.

19.

20.

A tra.ffic study done for the Applicants in May 1987
indicated that 60 percent of the traffic on Route ?A is to
and from the north of the site, and 40 percent is to and
from the south.

A traffic study done for the Applicants in December 1988
found that 70 percent of the traffic on Route 7A is to and
from the north of the site, and 30 percent is to and from
the south.

The Applicants estimate that the project will generate 34
additional trips during the weekday peak hour and 60
additional trips during the Saturday mid-day peak hour.
If 60 percent of the traffic comes from the north or turns
left from the site, this will amount to two percent
increase in traffic on the Route 7A corridor north of the
site. If 70 percent of the traffic comes from the north
or turns left from the site, the increase may be higher
than two percent.

Assuming that 60 percent of the vehicles~ come from the
north or turn left from the site, the project will add
approximately nine vehicles in each direction to Route 7A
north of the site and six vehicles in each direction to
Route 7A south of the site during the peak weekday hour,
and approximately 16 vehicles in each direction to Route
7A north of the site during the peak Saturday hour. If 70
percent of the vehicles come from the north or turn left
from the'site, the number of additional vehicles at the
Intersection will be higher.

The current level of service for left turns from the site
onto Route 7A northbound in the vicinity of the project is
E, which means that traffic entering Route ?A from the
project's existing driveway experiences significant
delays. Based upon the Applicant's projections, the level
of service for left turns out of the site after the
project is built will remain at E.

The Applicants' traffic projections were based upon an
assumption that normal growth will be three percent per
year. No specific analysis of growth in Manchester was
done.

A bypass of Manchester Village has been constructed. No
evidence was presented on the effect of this bypass on
traffic in Manchester, if any.
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C.

21.

22.

23.

24.

25.

26.

27.

28.

Criterion 8 (aesthetics and scenic and natural beauty)

Behind the project site is a hill that is a glacial esker.
The hill drops off steeply on both sides, giving the
impression of a ridge. The elevation of the hill is
approximately 804 feet.

When Battenkill I was constructed, a portion of the hill
behind the building was removed and a timber retaining
wall was constructed. In order to extend the parking lot
for this project, the Applicants intend to cut
approximately 25,000 cubic yards of earth from the
hillside and grade it back horizontally, removing the end
of the esker. A portion of the existing retaining wall
along the southerly side of the Battenkill I building will
be removed and the wall will be extended southerly for
approximately 300 feet and will form the rear of the
project site.

The retaining wall will be between 22 and 30 feet high
across the back of the site and a total of 485 feet long,
including the existing retaining wall. The retaining wall
will end approximately six feet from the top of the hill.

The hillside will be cut almost to its top, and
approximately 15 "major" trees, six "minor" trees, and
assorted shrubs will be removed.

A green chain-link fence will be constructed near the top
of the ridge.

The slope will beg stepped into three terraces reinforced
by pressure treated timbers. After construction, the wall
will consist of a three-tiered, timber structure. The
slope that will be cut and formed into terraces is more
than a 20 percent grade.

The terraced areas will be six to eight feet wide and will
be planted with ground covers and mixed evergreen and
deciduous plantings approximately three to four feet
apart.

Most of the plantings proposed for the terraces are not

evergreens. The twigs and bark from the deciduous
plantings will provide some buffering effect to the wall,
but will not hide it from view. Snow will provide some
covering of the wall in winter.
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29.

3 0 .

31.

32.

33.

34.

35.

36.

37.

At the time of the Board's site visit in December 1989,
the existing timber retaining wall was buckling
significantly in some parts. The new wall will have an
underdrain consisting of a four-inch perforated PVC pipe
installed beneath each tier of the wall to reduce the
potential for future erosion.

A low concrete retaining wall runs along the front of the
site parallel to the highway. The Applicants intend to
remove the wall if the Town will allow them to do so. A
sidewalk will be built between the project site and Route
7A.

The existing elevation of Route 7A will be two feet below
the proposed elevation of the parking lot between the two
buildings facing Route 7A. The existing vegetation which
currently sits four feet above the proposed finished
elevation will have to be removed, so there will be a
direct line of sight to the retaining wall from Route 7A.

The new buildings will be approximately 35 feet tall. The
finished floor elevations will be 759.0, 761.1, and 771.1
feet, respectively. The elevation of the wall at its
highest part will be 798 feet.

A portion of the existing retaining wall on the northern
portion of the site will be removed. The visibility to
the back of the site will consequently be increased.

The Applicants propose to plant approximately 21 trees and
numerous shrubs within the project area. Four Norway
maple trees will be planted along the site parallel to the
road.

The Battenkill I site contains parking for approximately
72 cars. The proposed project will add 51 parking spaces.

Lighting for the project will consist of fixtures which
will direct light toward the ground and the project
buildings. It will be located primarily in the parking
area and adjacent to building entry ways. Any signs on
the site will have minimal external lighting.

The architecture of the proposed buildings is patterned
after New England style details, clapboard, and cornice
moldings.

J
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38.

39.

40.

41.

42.

43.

44.

Each of the buildings will be a two-story colonial-type
structure, with wood clapboard siding and stained or
painted with muted colors, similar to the Battenkill  I
building. The roofing will consist of simulated slate
shingles. Proposed signs, which were not submitted to the
Board! will be similar to the signage on the Battenkill I
building.

The predominant architecture in the area is that of
traditional peaked roof, New England style wooden
structures with painted or stained siding. The Battenkill
I project is consistent with the structures in the area.

The predominant character of the areas to the north,
south, and east of the project is small-scale commercial.
To the west of the site is a residential area.

The view to the south from Main Street north of the
Intersection includes the wooded hillside behind the site,
a portion of which will be removed. The hillside behind
the site is a very important scenic feature that is
essential to the character of Manchester Village. It
serves as a major scenic focal point on Main Street and
forms a natural backdrop for the center of the village,
and provides a pleasant intrusion of open space into the
developed center of the business district. After
construction of the project, portions of the new retaining
wall and at least the roof of a building will intrude onto
the existing view of the wooded hillside.

The new structures and retaining wall will be visible to
motorists driving at the posted speed limit of 30 mph for
approximately five seconds. The structures and wall will
frequently be visible for longer than five seconds,
because motorists are often forced to drive more slowly
than 30 mph because of the traffic congestion.

While landscaping can be used in some circumstances to
provide screening of buildings to soften their visual
effect, it does not succeed when it is used to hide
something inherently inappropriate.

When planning and designing a project, landscape
architects generally attempt to respect the natural
characteristics of the site and make the development
conform to the natural characteristics rather than making
the land conform to the development.
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45.

46.

D.

47.

The design of this project does not fit this site because
it is forcing a zero to five percent parking lot grade
requirement onto an existing 20 percent slope. In.
contrast to much of the surrounding development in the
area, the proposed project will appear unnaturally forced
upon the site.

In calculating the density of the proposed project, the
Applicants first included the land on the parcel which is
in excess of the 20 percent slope. At the hearing.they
amended their calculations by eliminating the land that
exceeds a 20 percent grade and included instead
approximately 25,000 square feet of area involved in the
Battenkill I project that will also be used for Battenkill
II. This land includes the flat areas between the tiers
of the retaining wall timbers on the vertical slope.

Town Plan

The 1987 Manchester Town Plan refers in a number of
places to the importance of the surrounding hillsides to
the scenic character of the town. The following
provisions are contained in the ~Town Plan:

Much of Manchester's appeal results from its
striking natural beauty. Therefore, preserva-
tion of streams, wetlands, glacially formed
ridges and hills, and other natural features
of the landscape is of fundamental importance.
(P-5)

Goals: 6. Environmental Oualitv: Retain and
improve the quality of the natural and built
environment. Developers should recognize
natural resources and landscape features as
valuable natural assets and should preserve
them by utilizing appropriate project designs.
Prominent natural features such as mountain
and ridge-lines shall be preserved in their
natural state for their scenic value. (P. 14)

Goals: 7. Capabilitv  of the Land: Land use
and development should be consistent with the
ability of the land to support such use or
development. Land may be considered
unsuitable for development because of certain
physical limitations of the land or if
important natural resources would be destroyed
or damaged by such development. (P. 14)

/
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Development Goals and Policies bv Land Use
District: 1) Commercial District: Policy 3:
Sianificant natural or toaoaranhic features of
the land shall be retained.* Adequate open
space and landscaping provisions shall be
incorporated in any development project to
better integrate such development with
adjacent properties. (P. 19)

Conservation and Natural Resources: 1)
u: Predominant land slopes may affect the
type and scope of development in a particular
area. Slopes of less than 8 percent generally
present only slight limitations for
development, slopes between 8 and 15 percent
pose moderate limitations, while slopes in
excess of 15 percent severely impact the
development potential of a given area. (p.
36)

Conservation and Natural Resources: 5)
Forest and Timber Lands: Forest lands cover
much of Manchester. These forests prevent
soil erosion and flooding, and provide
valuable timber, wildlife and recreational
resources. Consequently, developments should
include the objective of maintaining natural
vegetative cover to the greatest extent
possible.

Conservation and Natural Resources: lo)_
Ridges and Mountain Tops: Retention of the
natural beauty of mountain tops and ridges is
both a local and regional goal. Manchester's
surficial geology is among the most diverse in
the state. The mountain tops and ridges of
the Taconic and Green Mountain Ranges form a
striking backdrop for the Town. Numerous
glacially formed ridges are found at lower
elevations in Manchester an [sic] provide 'in
town' topographic diversity and an important
visual contrast to developed areas. These
mountains and ridges contribute to the natural
beauty of Manchester, and must be preserved in
their natural state. (P- 39)

Natural Resources and Recreation - Policy #3:
Lands with severe limitations for development
[including] slopes in excess of 20% . . .
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shall not be developed, and such lands shall
not be considered when determining an appro-
priate density of development on a particular
tract of land.

V. CONCLUSIONS OF LAW

A. Criterion 5 (Traffic Safety and Consestion)

10 V.S.A. r; 6086(a)(5) requires that, prior to issuing a
permit, the Board find that the proposed project "[w]ill not
cause unreasonable congestion or unsafe conditions with
respect to use of the highways . . . .‘I The Board may not
deny a permit if it finds that a project will cause
unreasonable traffic congestion or unsafe condit~ions,  but it
may issue permit conditions to alleviate impacts created by a
proposed project. 10 V.S.A. § 6087(b). The burden of proof
on this criterion is on the opponents to a project. 10 V.S.A.
§ 6088(b). The applicants always have the burden of producing
sufficient evidence for the Board to make positive findings,
while the opponents bear the risk of persuasion. See, e.g.,
Re: Killinqton. Ltd. and International Paper Realty Corp.,
Application #lR0584-EB-1, Findings of Fact and Conclusions of
Law and Order (Part III) at 20-21 (Sept. 21, 1990). The Board
considers and bases its decision on all the evidence in the
record, regardless of which party provides it. In re Ouechee
Lakes Corp., No. 87-108, slip op. at 10 (Vt. July 13, 1990).

A great deal of testimony was provided concerning the
existing congestion at the intersection of Routes 7A, 11, and
30. The congestion at this Intersection at times becomes so
bad that the Intersection is known locally as "malfunction
junction." Level of Service for left hand turns is at E,
meaning that motorists frequently experience significant
delays. Response time of fire and rescue trucks is sometimes
'impeded because of the large volume of traffic.

The Applicants argue that the traffic will increase by
three percent annually even without this project, and that
this project will increase traffic at the Intersection by only
two percent. However, because of the variance in the
Applicant's estimates of the percentage of traffic from the
project site that will enter~the Intersection, the Board is
not convinced that the two percent projection is accurate. In
the absence of a study of growth patterns in Manchester, the
Board is not convinced that the annual three percent growth
projection is accurate.
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Nevertheless, the Board believes that even if the
Applicants' figures are assumed to be true, the project will
create undue congestion and unsafe traffic conditions.

Act 250 requires the Board to find that a project will
not cause unreasonable~congestion  or unsafe traffic
conditions. It is clear that unreasonable congestion already
exists at the Intersection and along Route 7A within the
proximity of the project. The Board believes that because of
the congestion, unsafe conditions also exist because emergency
vehicles would be impeded in their efforts to reach a fire or
an accident or medical or other emergency. The proposed
project would add at least nine vehicles during the peak
weekday hour and at least 16 vehicles during the peak weekend
hour./11 The Board believes that the addition of this number
of vehicles to a situation already intolerable falls within
the meaning of unreasonable congestion and unsafe conditions
in Criterion 5. In a recent decision, the Vermont Supreme
Court stated that "[clriterion 5 does not require that
proposed development be the principal cause or original source
of traffic problems. Several causes may contribute to a
particular effect or result." In re Pilarim Partnershio, No.
88-545, slip op. at 3 (Vt. Feb. 9, 1990).

The Board concludes that this project fails to meet the
standard of Criterion 5 because the traffic it will generate
will exacerbate the serious congestion and unsafe conditions
that already exist at the nearby intersection of Routes 7A,
11, and 30.121

P.

IWhile the Applicants argue that the newly constructed
bypass of Manchester will alleviate traffic in the town, no
evidence was presented to support this assertion.

2This conclusion does not necessarily preclude any
further ~development or traffic-generating growth in
Manchester. This is a project of demonstrable adverse impact
located in the proximity of a critically congested intersection,
which is not the case for all of Route 7A. Furthermore,
alternatives to increasing the traffic congestion in
Manchester may exist. For example, it might be possible for
merchants to provide parking areas outside of the village
center and a shuttlebus for shoppers to use to reduce the
overall traffic. (See the discussion about traffic mitigation
alternatives in Re: Okemo Mountain, Inc., Land Use Permit
#2SO351-13, Findings of Fact and Conclusions of Law at 4-5
[District #2 Environmental Commission, Dec. 19, 19881). No
suggestions were offered by the Applicants.
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B. Criterion 8 (Aesthetics, Scenic or Natural Beautvl

10 V.S.A. 5 6086(a)(8) requires that, prior to issuing a
permit, the Board find that a proposed project "will not have
an undue adverse effect on the scenic or natural beauty of the
area, [or] aesthetics . . . .‘I

The Board's consideration of proposals under Criterion 8
is guided by the analysis set forth in Re: Ouechee Lakes
Corp., Applications #3W0411-EB and 3W0439-EBB, Findings of Fact
and Conclusions of Law and Order at 18-20 (Jan. 13, 1986).
The analysis consists of a two-step process: First, the Board
determines whether the visual effect of the project will be
adverse. If it finds that it will be adverse, it must then
consider whether the adverse effect will be undue.

In determining whether the visual effect will be adverse,
the Board considers whether the project will be in harmony
with its surroundings, or "fit" the context within which it
will be located. The Board looks at the nature of the
project's surroundings; the compatibility of the project with
its surroundings, in terms of its architectural style and its
scale and density; the colors and materials of the buildings;
the view of the project; and the project's impact on open
space. Certain visually sensitive areas, such as ridgelines
and steep slopes, are given special attention.

The Board concludes that the proposed project will have
an adverse effect on aesthetics and scenic and natural beautyi
Although the retail nature of the project is consistent with
the nature of the area, and the buildings' architecture,
colors, and materials will be compatible with the existing
Battenkill I and other nearby buildings, the project will be
inappropriately placed in this steeply sloping site. Instead
of respecting the natural characteristics of the site, a large
portion of which contains slopes of more than 20 percent, the
site will be dominated by buildings, parking areas, and a
massive retaining wall. Although vegetation will be planted
on the terraces of the wall in an attempt to modify its visual
impact, and trees will be planted to help screen the buildings
from view, the Board does not believe that a project that is
inherently inappropriate within itssurroundings can be made
compatible by attempting to screen it from view. Re:
Northshore Development, Inc., Application #4C0626-5-EB,
Findings of Fact and Conclusions of Law and Order at 11 (Dec.
29, 1988).
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By cutting into the hillside to provide room for parking,
the project will substantially disfigure the wooded hillside
that forms' an important scenic focal point behind and above
the buildings. This hillside is visible to pedestrians and
motorists on Route 7A in front of the project and on Main
Street in Manchester Village, and it provides a visually
pleasing, natural enclosure for the town center.

Once the Board concludes that a project will have an
adverse visual effect, it must determine whether the adverse
effect will be undue. The Board considers that an adverse
effect is undue if it reaches~ a positive conclusion with
regard to any one of the following:

1)

2)

Does the project violate a clear, written community
standard intended to preserve the aesthetics or
scenic, natural beauty of the area? Such standards
may, for example, be set forth in the local or
regional plan, or be adopted in the creation of an
historic design district, or be incorporated into a
municipal or State scenic road designation. If the
Board or Commissions find that such standards do
exist, and that the project as designed would
violate those standards, the adverse impact would be
undue.

Does the project offend the sensibilities of the
average person? The Legislature has directed the
Commissions and this Board, composed of lay people
from many different communities within Vermont, to
determine what is acceptable in terms of new
developments' impact on aesthetics and scenic and
natural beauty. If our sensibilities are,
collectively, offended by a project, its impact
under Criterion 8 is undue. It is not enough that
we might prefer to see a different design or style
of building, or that we might prefer a different
type of land use, but that the project, when viewed
as a whole, is offensive or shock,ing, because it is
out of character with its surroundings, or
significantly diminishes the scenic qualities of the
area.

3) Has the Applicant failed to take generally available
mitigating steps which a reasonable person would
take to improve the harmony of the proposed project
with its surroundings? Such S&$X may include
selection of less obtrusive colors and building
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materials, implementation of a landscaping plan,
selection of a less obtrusive building site within
the project area, or reduction of the mass or
density of a project. If there are reasonable
alternatives available to the applicant that would
mitigate the adverse impact of the project, failure
to take advantage of those alternatives may, in some
circumstances, render undue an otherwise acceptable
aesthetic impact.

The Board believes that the Manchester Town Plan provides
a clear, written community standard intended to preserve the
aesthetics and the scenic and natural beauty of Manchester.
As quoted in the findings of fact, above, the Plan contains a
number of,goals and policies that reflect the importance to
the community of the natural features of the land,
specifically including ridges and hillsides. The Plan
contains strong proscriptions against altering natural
resources and requires the preservation of mountains and
ridges in their natural state. Moreover, the Plan
specifically states that lands with slopes in excess of 20
percent "shall not be developed, and such lands shall not be
considered when determining an appropriate density of
development on a particular tract of land." Town Plan at 43.

By cutting deeply into the hillside and developing slopes
of over 20 percent grade, the Applicants will be violating the
many goals and policies of the Plan that address the conserva-
tion of scenic and natural beauty. The Board therefore
concludes that the project violates the clear, written
community standards articulated in the Plan.

The Board also concludes that the project, as proposed,
will be visually shocking. The substantial cutting of the
hillside and construction of a massive retaining wall will so
alter the natural characteristics of the site that the
sensibilities of the~average person will be offended by the
inappropriate use of this site.

Finally, the Board believes that the Applicants have not
taken all available mitigating steps to improve the harmony of
the proposed project with its surroundings. The planting of
vegetation on the wall and in front of the buildings cannot
correct a design that is inherently inappropriate for the
site. The Board believes that a project could be designed
that respects the integrity of the site and leaves then steep
slopes and hillside intact. Reasonable mitigation in this
context would include redesigning the project to respect the
natural topography and scaling it back to reduce the parking
requirements.
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Based upon the plans and evidence presented, the Board
concludes that the project will have an undue adverse effect
upon aesthetics and scenic and natural beauty and therefore
violates Criterion 8.

C. Criterion 9(K) (Public InvestmentsL

Criterion 9(K) provides that:

A permit will be granted for the development
or subdivision of lands adjacent to govern-
mental and public utility facilities,
services, and lands,including,  but not limited
to, highways . . . when it is demonstrated
that, in addition to all other applicable
criteria, the development or subdivision
will not unnecessarily or unreasonably
endanger the public or quasi-public investment
in the facility, service, or lands, or
materially jeopardize o,r interfere wtih the
function, efficiency, or safety of, or the
public's use or enjoyment of or access to the
facility, service, or lands.

(Emphasis added).

In a recent decision, the Board explained the appropriate
analysis when reviewing a project for conformance with
Criterion 9(K). Re: Swain DevelopmentCorp.,  Application
#3W0445-2-EB, Findings of Fact and Conclusions of Law and Order
at 33-34 (Aug. 10, 1990). First, the Board examines.whether  a
proposed project will unnecessarily or unreasonably endanger
the public investment in public facilities, and second, it
examines whether the project will materially jeopardize or
interfere with (a) the function, efficiency, or safety of such
facilities, or (b) the public's use or enjoyment of or access
to such facilities.

The second step in the analysis is not meant simply to
duplicate the Board's review under Criterion 5 of whether a
project will create unsafe conditions or unreasonable
congestion. Rather, under Criterion 9(K), the Board considers
whether a project will materially jeopardize or interfere with
a public facility's function, safety, or efficiency or with the
public's use or enjoyment of or access to'such facilities.
This inquiry, which in the case of public highways will include
the review of traffic conditions, involves a higher standard of
material jeopardy or material interference, not included in the
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language of Criterion 5. This higher standard is appropriate
in light of the fact that a project cannot be denied for
noncompliance with Criterion 5 but can be denied if it does not
comply with Criterion 9(K). See 10 V.S.A. § 6087(a) and (b).

The Board concludes that the proposed project will not
endanger the public's investment in the roads in the vicinity
of the project, but that it will materially jeopardize and
interfere with the function, efficiency, and safety and the
public's use and enjoyment of and access to Route 7A. As
discussed above with regard to Criterion 5, traffic along Route
7A and at the Intersection is sometimes so congested that
vehicles come to a standstill, and this project will increase
the traffic by at least two percent. The Board believes that
the severe congestion that is and will be experienced on Route
7A and at the Intersection materially jeopardizes the use and
enjoyment of the roads, as well as their function. Moreover,
the impeding of emergency and fire vehicles that will result
from the congestion will create a hazard in times of emergency,
materially jeopardizing the public safety. Accordingly, the
Board concludes that the proposed project violates Criterion
9(K).

D. Criterion 10 (Town Plan1

The Board concludes that the project violates the Town
Plan and therefore does not comply with Criterion 10 for the
reasons discussed on pages 14-15, above, concerning the Town
Plan as a community standard with regard to Criterion 8. The
Town Plan clearly sets out the goals of preserving the Town's
natural resources, with particular emphasis on prominent
natural features such as ridgelines and mountain tops. The
Plan also contains specific proscriptions against developing
slopes in excess of 20 percent. As previously stated, the
disfigurement of the hillside and the development of slopes of
over 20 percent grade clearly violate the Town Plan.
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VI. ORDER

Based upon the foregoing Findings of Fact and Conclusions
of Law, the Board concludes that the proposed project does not
comply with Criteria 5, 8, 9(K), and 10 and will therefore be
detrimental to the public health, safety, or general welfare.
Application #8B0334-3-EB  is hereby denied.

Dated at Montpelier, Vermont this 8th day of February,
1991.

ENVIRONMENTAL BOARD
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