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RE:

STATE OF VERMONT
ENVIRONMENTAL BOARD

10 V.S.A., Chapter 151

Carthusian Foundation in Land Use Permit #8B0324-EB
America, Inc. by Findings of Fact, Conclusions of

M. Michael Nawrath, Esq. Law and Order
P.O. Box 1169
Manchester Center, VT 05255

Northshire Communications, Inc.
Box 276
Manchester, VT 05254

On October 11, 1984 Co-applicant Carthusian Foundation in
America, Inc. ("the Applicant") filed an appeal with the
Environmental Board ("the Board") from District #8 Environmental
Commission's Findings of Fact, Conclusions of Law and Order and
Land Use Permit #8BO324 dated September 13, 1984. This permit
authorizes the Permittees to construct a 100 square foot
transmitter building and a 180 foot steel tower on the summit of
Mt. Equinox in the Town of Manchester, Vermont.

The public hearing on the matter, originally scheduled for
October 30, 1984, was postponed at the request of the Applicant.
The Board notified the parties of its intent to designate its
Chairman to act as a hearing officer pursuant to Board Rule 41
and 3 V.S.A. $ 811. Having received no objection, a public
hearing was convened on November 13, 1984, in Manchester Center,
Vermont, with Margaret Garland acting as administrative hearing
officer.

The only party present at the hearing was the Applicant,
represented by W. Michael Nawrath, Esq. The hearing was
recessed on November 13, pending a review of the District
Commission record/l/, preparation of this Proposal for Decision,
a review of the record, and deliberation by the Board. No
request for oral argument was received by the deadline set by
the Board. However, a memorandum in response to the proposed
decision was filed on April 29. The Board conducted a
deliberative session and adjourned the proceedings on May 29.
The following findings of fact and conclusions of law are based
upon the District Commission record and the record developed at
the hearing.

I. Issues Raised by the Appeal

The Applicant objects to Findings of Fact pertaining to
Criterion 8 of 10 V.S.A. 5 6086(a) and to Conditions 5, 6, 7,
and 9 of Land.Use Permit #8B0324, which read as follows:

/l/ In addition to brief testimony offered on November 13,
the Applicant requested that the full Commission record serve as
the record in this appeal.
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5. The granting of less than an undivided whole
interest in this project is prohibited without
prior approval of the District Environmental
Commission.

6. The Carthusian Foundation shall require
consolidation of communication equipment onto
a minimum of structures whenever technically
possible.

7. The Carthusian foundation shall incor-
porate in any new leases or renewals of
existing leases a requirement for removal
of equipment following termination of its
planned use. In the event the prime user
of a tower ceases operation, it will bc
incumbent on a secondary user to obtain a
permit amendment for primary use of the
facility.

9. The Carthusian Foundation shall submit
copies of all existing leases to the Dis-
trict Environmental Commission by November 1,
1984.

These conditions were imposed by the Commission pursuant to
Criterion 8 of 10 V.S.A. S 6086(a), based on the following
findings:

The Commission is particularly concerned
about the proliferation of towers and other
structures on Mt. Equinox (existing and
future) and their disposition after aban-
donment.

The Commission finds that consolidation of
transmission facilities and removal of
abandoned equipment would reduce the
aesthetic impact of this and future projects
on the summit of Mt. Equinox, and will
require the applicants to include such
provisions in any new or renewal leases.

The Applicant argues:

1) Finding of Fact #8.5 and conditions 5, 6, 7, and 9
are beyond the scope of authority of the Commission in that

all
they

deal with (a) ownership, and rights of ownership of property,
rather than use of property; (b) structures and use of property
existing prior to June 1, 1970, and therefore exempt under
10 V.S.A. S 6081(b); and (c) structures and uses of property
which have received a certificate of public good under 30 V.S.A.
S 248 and are exempt from the jurisdiction of the Commission.
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2)
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The development presently existing on the lands of the

the

II.

1.

2.

3.

4.

5.

3) Finding of Fact 8.4 is incorrect because the lights on
tower are no longer required by the FAA.

Findings of Fact

In 1978, Brooks Brown formed a company, Northshire
Communications, Inc. ("NC,"), in order to bring a radio
station to the Manchester, Vermont area. In approximately
1980, the FCC assigned a frequency for the station--channel
2743,/2/ and subsequently granted NC1 a license and
construction permit for the station.

On June 6, 1984, NC1 and The Carthusian Foundation in
America, Inc. ("CFA") filed an application for an Act 250
permit for a project involving construction of a 100 square
foot transmitter building and a 180 foot steel tower on the
summit of Mt. Equinox in the Town of Manchester, Vermont.
The project will disturb a . 02 acre portion of a 1,744.g
acre tract of land. CFA owns the land; NC1 has leased a 30
square foot area for its operations. See Commission
Exhibits #l and #3.

The NC1 tower cannot be relocated or lowered due to FCC
regulations. A "Class B" license requires broad coverage.
In order to comply with this requirement NC1 must locate
the tower on a mountain top. Furthermore, according to FCC
standards concerning broadcast quality and fit into
contiguous signal patterns, the tower can be no lower than
180 feet.

The proposed building will house a transmitter and
electronic equipment. The tower will be painted white and
orange, and will have a 2 foot microwave dish at the 160
foot level. The FAA originally required blinking lights on
the tower for safety purposes. However, the lights are no
longer required, so the tower will be unlit. NC1 could
potentially lease space on the tower, which has the
potential for carrying other receiving or transmitting
equipment.

The summit of Mt. Equinox contains other development,
including communications towers which pre-date Act 250.
Four old FAA towers are located on one site. These towers

/2/The FCC usually assigns Class B frequencies to larger
listening areas, but assigned such a frequency to the Manchester
area because it is currently underserved. The station will
serve an area far beyond the confines of the "Manchester
community."
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are no longer used by the FM, but are being used by a
variety of government agencies and private corporations.
One tower is used by the Vermont Department of Public
Safety, UHF and Microwave Link. The second is used by
Matorola for community repeaters. The third is used by the
U.S. Army Corps of Engineers and Civil Air Patrol, Vermont
Wing. The fourth tower is used by New England Telephone
and also holds a Nova U.S. Weather Service reviewer. In
addition, this tower is scheduled to receive a School
Transit antenna in the near future.

6. Some antennae, used by W. E. Dailey and Johnson's Fuel Oil,
are located on the Sky Line Inn, but are scheduled to be
moved to the fourth FM tower upon contract renewal.
Antenna for Vermont ETV and WCAX are located on a third
site. When Taft Broadcasting and Eastern Microwave left
Mt. Equinox they removed their apparatus. Four windmills
are located on Little Equinox.

7. CFA decided to lease the land to NC1 primarily because they
believe the project is good for the,Town of Manchester.
The Carthusians are not interested in having any more
towers on their mountain, but plan to defer to the town on
any new projects. At this time CFA has no master plan for
communications structures and there is no plan for more
towers on the summit of Mt. Equinox.

8. In terms of any future antennae, CFA will attempt to
utilize existing towers on the mountain if at all possible.
Utilization of existing space was discussed in connection
with this application, but it was not technically possible.
The Carthusians want to consolidate the existing
communications apparatus as much as possible, but do not
want to remove any of the old FM towers because of the
prohibitive cost.

9. Mt. Equinox is the highest mountain in Bennington County
and the highest mountain in the Taconic Range. At 3,816
feet, it has a distinctive visual impact and provides a
panoramic view of the region from its summit. The NC1
tower will have an adverse aesthetic impact on this unique
and highly visible landmark, especially when considered
together with the many existing towers on the mountain.
However, this tower, standing alone, does not impose an
"undue" impact on the scenic quality of the area.

III. Conclusions of Law

Construction of the NC1 tower on Mt. Equinox will have an
adverse aesthetic impact, especially in light of the
proliferation of towers on the summit. However, the tower will
not have an "undue" impact if affirmative efforts are made to
prevent further proliferation and to move toward co-location of
antennae and equipment.
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The sensitive character of Vermont's mountains is an
important consideration in planning for development. This is
reflected in the legislative intent to provide for review of all
construction of improvements above the elevation of 2,500 feet.
10 V.S.A. S 6001(3). The Board's decision in Re: Karlen
Communications, Land Use Permit #5L0437-EB issued August 28,
1978, addressed concerns similar to those presented by the
pending appeal. In Karlan, the Board requested the applicant to
prepare a plan for development of the summit of Mt. Mansfield,
because of its concern with the proliferation of communications
towers.

Because of the sensitive nature of Mt. Equinox and the
adverse impact that the NC1 tower will have on the aesthetics of
the area, it is reasonable to impose a condition on the
applicant's permit which is geared toward lessening
proliferation of structures on the summit. The conditions to
which the applicant objects-- 5, G, 7, and g--will be replaced
with a single condition which reads as follows:

The Carthusian Foundation shall require any future
user of its Pk. Equinox property to do a study
concerning the feasibility of consolidation of
its antennae and telecommunications equipment on
existing communications towers. The burden will
be on the user to show why he cannot consolidate.
In addition, the Carthusian Foundation shall
incorporate into any new leases or renewals of
existing leases (for equipment which is now, or
will in the future be, subject to Act 250 juris-
diction) , a requirement for removal of equipment
following termination of its planned use./3/

Based upon the above findings of fact and conclusions of
law, it is the conclusions of the Board that the project
described in Land Use Permit Application #8B0324, if completed
and maintained in accordance with all terms and conditions of
that application, the exhibits presented to the Board and the
Commission by the Applicants, and the conditions set forth in
Land Use Permit #8B0324, as amended in Land Use Permit #8B0324-EE
will not cause or result in a detriment to the public health,
safety or general welfare under the criteria set forth in
10 V.S.A. 5 6086(a).

/3/Because we have substituted a new condition for
Commission conditions #5, #6, #7 and #9 and because the new
condition does not apply to pre-existing facilities or power
generating equipment, we need not address the Appellant's
exemption argument.
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ORDER

Land Use Permit #8B0324-EB is hereby issued in accordance
with the findings of fact and conclusions of law herein.
Jurisdiction over this matter is hereby returned to the District
#8 Environmental Commission.

Dated at Montpelier, Vermont this 6th day of June, 1985. ’

VERMONT ENVIRONMENTAL BOARD

Dwight E. Burnham
Jan S. Eastman
Samuel Lloyd 4


