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State of Vermont
VERMONT ENVIRONMENTAL BOARD

10 V.S.A. $0 6001-6092

RE: Equinox Resort Associates, L.P.
Land Use Permit Amendment #8B0209-5-EB
(Revocation Petition)

2 MEMORANDUM OF DECISION
AND CONTINUANCE ORDER

I. BACKGROUND

On February 19, 1997, Amy and Scott Swinarton (“Petitioners”) filed a Motion
with the Environmental Board (“Board”) seeking revocation of Land Use Permit
#8B0209-5  (Amended) (“Dash 5 Permit Amendment”). The Petitioners allege that
shortly after. the Dash 5 Permit Amendment was issued, the Permittees, Equinox Resort
Associates (“ERA”) dug up the Petitioners’ water line and installed a meter on the line.
Petitioners have alleged, in a proceeding now pending before the Bennington Superior
Court (Docket No. SO3 1 O-95 BcC), that ERA’s action constituted a violation of
Petitioners’ property rights. The Petitioners maintain that revocation of the Dash 5
Permit is appropriate because ERA’s disturbance of the water line also constitutes direct
interference with Petitioners’ rights, in violation of condition 4 of the Dash 5 Permit
Amendment.

On February 24, 1997, ERA filed a Motion to Dismiss the revocation action
requested by Petitioners. On March 7, 1997, the Petitioners responded to ERA’s Motion.
The motions make competing claims regarding the propriety of going forward with a
revocation proceeding. These issues were scheduled to be discussed in the context of a
prehearing conference on April 7, 1997. At the request of the Petitioners, the prehearing
conference was postponed.

On May 12, 1997, Board Chair John T. Ewing convened a prehearing conference
in the above-referenced matter in Montpelier. At the close of the conference, ERA and
the Petitioners were directed to supplement their filings regarding dismissal. Chair
Ewing instructed the parties to focus their memoranda upon the legal question of whether
the Board has jurisdiction over this matter and to explore further whether, as a matter of
law, a ruling of the Superior Court in the ongoing civil action would have any preclusive
effect upon the Board’s disposition of the preliminary issues. On June 10, 1997, Chair
Ewing issued a prehearing conference report and order (“Prehearing Order”) that
memorialized the events of the prehearing, set forth filing deadlines for the briefs on
preliminary issues, and provided the parties with a detailed summary of the background
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to this proceeding.’

On June 10, 1997, both ERA and the Petitioners filed memoranda relative to the
issues under consideration. Petitioners supplemented their filing on June 24, 1997 in a

filing entitled a “Response to Memorandum on Jurisdiction.” On August 18, 1997, Chair
Ewing issued a Ruling on Preliminary Matters (“Chair’s Ruling”). In summary, the
Chair’s Ruling ordered that the Petitioner’s Revocation Petition be allowed to go forward.
On August 20, 1997, ERA filed an objection to the Chair’s Ruling and requested oral
argument. On September 3,1997, the Board convened oral argument in Middlebury.
After the close of oral argument, the Board deliberated with respect to this matter.

II. DISCUSSION

The Board may revoke a permit in the event of violation of any conditions
attached to any permit or the terms of any application, or violation of any rules of the
Board. 10 V.S.A. $6090(c).  This statutory language is essentially repeated in
Environmental Board Rule (“EBR”)  38 (A)(2) which authorizes, but does not compel, the
Board to revoke a permit if the applicant or successor in interest has violated the terms of
the permit or any permit condition. In a revocation proceeding, the burden of proof is on
the party petitioning the Board for revocation. See Putney Paper Co.. Inc., #2WO435-6-
EB, Findings of Fact, Conclusions of Law, and Order at 11 (February 2, 1995). In most
instances, the Board must give the permit holder an opportunity to cure a violation prior
to any revocation order becoming final. EBR 38(A)(3).

The Petitioners seek revocation on the basis that the terms of the permit which
govern ERA’s activities with respect to the water line do not allow ERA as Permittees to
interfere with the Swinarton’s deeded rights to the spring. While ERA does have rights
to use the Bower (Blower) Spring, according to the Swinartons, they do not have the
unlimited right to use the spring and the Swinarton line as if it were its own. Petitioners
rely specifically on condition 4 of the Dash 5 Permit Amendment which they believe
clarifies their private water right status. Condition 4 provides:

No condition of this permit shall authorize any interference with or abridgement
of any private, non-commercial right to draw water from the spring or any right of
access to the spring, including but not limited to those rights provided by deed to

’ As noted in the Chair’s Ruling, there was no objection to the Prehearing Order and it therefore became a
fmal order of the Board relative to this proceeding. Also noted in the Chair’s Ruling is the fact that the
Board has taken official notice of the substantial record in this case.
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property of Amy and Scott Swinarton, their heirs, successors and assigns.

ERA contends that, notwithstanding condition 4, the issue. in dispute is an
adjudication of competing property rights. ERA correctly points out in its Memorandum
in Response to Pre-Hearing Conference that such an adjudication is an issue that calls for
equitable relief and which is properly before the Bennington Superior Court. Among
those issues pending a determination by the Bennington Superior Court are: (1) which
rights are provided by deed (and are therefore implicated by Condition 4) and (2) whether
the integrity of the Swim&on’s  deeded property rights have been violated as a result of
ERA’s actions. After these determinations have been made, the Board will be better able
to determine whether there has been an independent violation of Condition 4, and if so,
whether permit revocation is an appropriate remedy.

As noted above, 10 V.S.A. $6090(c) grants the Board discretionary authority to
revoke a previously issued permit or permit amendment. Notwithstanding the Board’s
considerable statutory authority to regulate land use in the state, an administrative
agency’s review is limited to those undertakings assigned to it by the Legislature. See
Trybulski v. B.F. Hvdro-Electric Corp., 112 Vt. 1 (1941). In this instance, inextricably
linked to the Board’s determination of whether the above-referenced permit condition has
been violated, and whether the permit should be revoked, is a legal issue beyond the
ambit of the Board’s authority, namely, an adjudication of which rights have been granted
to the respective parties, and whether those rights have been violated. Those are
equitable determinations. Although the Board is quasi-judicial in many respects, there
are some legal determinations that are solely within the province of the courts. Among
these is the adjudication of competing property rights. Rather, the Board is concerned
only with determining whether ERA has complied with the condition to which it had
specifically agreed in order to secure a permit. In deference to the Bennington Superior
Court, and to promote administrative efficiency, the Board will refrain from making that
determination until after the Superior Court issues its decision. See In re Buttolph, 147
Vt. 641,643 (1987).

ERA requested that the Board dismiss the action without prejudice, rather than
continue the action until the Bennington Superior Court has made a determination
regarding the property rights issue. However, dismissal of the revocation request based
on the limited information before the Board, particularly where the Board is declining for
reasons of administrative economy to solicit more detailed evidence, is not warranted.
Accordingly, the Board must carefully consider the facts attendant to the alleged violation
and make findings as to their relevance to this proceeding. The Board concludes that in
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order to do so, it should first be informed by a court of competent jurisdiction of the
parties’ respective rights to the Bower spring.

III. ORDER

(1) The Board has jurisdiction to hear Petitioners’ revocation request;

(2) ERA’s Motion to Dismiss is hereby denied;

(3) The matter is continued pending a determination by the Bennington Superior
Court in Docket Number SO3 1 O-95 BcC as to the parties respective property
rights to the Bower Spring. The parties shall inform the Board on an ongoing
basis of any court action relative to this case or any informal resolution among
the parties concerning the issues in dispute. In any event, the parties shall
file a status report with the Board during the first week of February, 1998
indicating the status of the superior court action.

Dated at Montpelier, Vermont this 24th day of September, 1997.

ENVIRONMENTAL BOARD

William Martinez
Samuel Lloyd
Marcy Harding
Robert G. Page, M.D.
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