
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Re: Raymond and Ann Mohr
d/b/a Nina's Jewelry
Land Use Permit #8B0120-3-EB

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This decision, dated December 8, 1992, pertains to
an appeal of a condition in Land Use Permit Amendment
#8B0120-3 requiring Raymond and Ann Mohr to disconnect and
disable the electric storage heating units installed in
their building. As is explained below, the Board concludes
that the Applicants' use of existing electric storage
heating units in combination with a propane gas furnace
satisfies the requirements of 10 V.S.A 5 6086(a)(9)(F)
(energy conservation) and (9)(J) (public utility services),
and therefore Land Use Permit Amendment #8B01210-3-EB  is
issued to authorize this heating system.

I. SUMMARY OF PROCEEDINGS

On December 4, 1991, Raymond and Ann Mohr (the
Applicants) filed an amendment application with the District
#8 Environmental Commission to permit renovation of the
former Chittenden Bank Building located in Manchester,
Vermont. An amendment for this project was required because
the renovation constituted a "material change" to a
previously permitted project under Environmental Board Rules
2(P) and 34(A).

On February 19, 1992, the District #8 Environmental
Commission issued Land Use Permit #8B0120-3 (the Permit),
authorizing the requested renovation. Condition #15 of the
Permit requires the permittees to disconnect and disable the
electric storage heating units installed in the building and
to remove the metering device. The Permit also specifically
prohibits the use of electric resistance orstorage
electrical heating.

The Applicants subsequently requested the District
Commission to alter Condition 15. The Commission denied
their motion on March 27, 1992. On April 27, 1992, the
Applicants filed an appeal with the Environmental Board,
challenging the Commission's decision with respect to 10
V.S.A. § 6086(a)(9)(F) (energy conservation). On May 6, the
Department of Public Service (DPS) filed a cross-appeal
assertin& 1-e Commission had erred with respect to
V.S.A. §<6086(a)(9)(J) (public utility services):
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Board Chair Elizabeth Courtney convened a prehearing
:onference in Manchester on May 28, 1992. A prehearing
:onference report and order was issued on June 11. Central
Jermont Public Service Corporation (CVPS) entered an
appearance and filed a Motion to Intervene with respect to'
soth Criteria 9(F) and 9(J). CVPS was granted party status
under Board Rule 14(B)(l)(b).

On June 17, 1992, DPS filed a request to withdraw its
Zross-appeal. It also filed a request for summary disposi-
tion of the case. The Board deliberated on July 15, 1992,
and denied DPS's requests.

A public hearing was convened on July 22, 1992, in
vlanchester  before an administrative hearing panel of the
Environmental  Board, pursuant to Board Rule 41, Chair
Elizabeth Courtney presiding. The following parties
participated  in the hearing:

Raymond and Ann Mohr by Mark R. McManus, Architect
DPS by Kurt Janson, Esq.
CVPS by Morris L. Silver, Esq.

The panel took official notice of Land Use Permit
f880120, issued January 5, 1976. It also ruled that certain
testimony and exhibits offered by CVPS and related to a
"Guide For AppIying For A Land Use Permit Under Act 250"
(the Guide) were inadmissible as irre1evant.i

The panel recessed the hearing on July 22, pending the
submission of proposed findings and conclusions of.law.
Phese were filed by the parties on August 5, 1992.

'The Guide and related prefiled testimony of CVPS's  witness, Bruce
3entley,  are irrelevant for the following reasone. The sole issues in
:his appeal, as stated in the prehearing conference report and order,
xe whether the project's heating system complies with Criteria 9(F) and
p(J). CVPS offered no evidence that the District P8 Environmental
Ymunission  relied on the Guide in reaching its decision. But even if it
had, the panel's hearing in this matter is de nova. NO party before the
wu~el has relied on the Guide to support positive findings of the
>roject's-c-6 with the criteria under appeal. CVPS'S
generalized  complaints concerning the propriety of the Guide are best
nddressed  in another forum, e&her through informal discussions with the
lepartment  of Public Service and Environmental Board, or through a
petition for rulemaking.
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A proposed decision was sent to the parties on October
14, 1992. The parties were provided an opportunity to
submit written objections to the proposed decision and to
present oral argument before the full Board. Having
received no request for oral argument, the Board deliberated
on November 4, 1992, in Quechee. This matter is now ready
for decision. To the extent any proposed findings of fact
and conclusions of law are included below, they are granted:
otherwise, they are denied.

II. ISSUES

(1) Whether the project's heating
planned and designed in accordance with

(2) Whether the project's heating
the requirements of Criterion 9(J).

system has been
Criterion 9(F).

system complies with

III.

1.

2.

3.

FINDINGS OF FACT

In the fall of 1991, the Applicants purchased the
former Chittenden Bank building located on .22 acres
on Route 11130 in Manchester. The building had been
damaged by fire several years earlier, and the
Applicants proposed to renovate the building for use
as a jewelry store, known as Nina's Jewelry.

The Chittenden Bank building had been constructed as
part of a development authorized by Land Use Permit
#8B0120, issued to IVOW Corporation by the District #8
Environmental Commission on January 5, 1976.

The District Commission had approved the construction
of the bank building with the use of an electric
storage heat system. The Commission made the following
finding in Land Use Permit #8B0120:

Building walls will be insulated to the
R-11 level and the roof will be
insulated to R-22. The building will be
heated with electric heat using the off-
peak heating principle. The operating

_ _czf this heat is estimated to be
equal to or less than oil hot air heat
although the initial cost is greater.
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4.

5.

6.

I.

8.

9.

10.

Finding 11(a).

When the Applicants acquired the former bank building,
they found that the existing electric storage heating
units were undamaged by the fire. Therefore, they
decided to use these units as the primary means of
heating their building and to install a propane gas-
fired furnace as a secondary heating system.

On December 4, 1991, the Applicants filed an amendment
application with the District 88 Environmental
Commission seeking approval for their renovations to
the former bank building.

On February 19, 1992, the District Commissions  issued
Land Use Permit #8B0120-3 and accompanying Findings of
Fact, Conclusions of Law, and Order. Condition 15 of
the permit states:

The permittee shall disconnect and
disable the electric storage heating
units and remove the metering device.
Use of electric resistance or storage
electrical heating isprohibited.

As part of their renovation of the building, the
Applicants have installed ore incorporated into~the
design a number of energy efficiency measures,~
including: 1" insulating glass; added building
insulation; a whole building air handler with
programmable thermostat; air conditioning unit with
economizer incorporated into the air handling system;
energy efficient MR16, halogen, and 20 watt fluorescent
interior lighting; air lock customer entryway; and
passive solar gain through south facing windows.

The propane furnace the Applicants have selected has
an economizer and efficiency of 81%.

CVPS is the public utility authorized to provide
electrical service to the Town of Manchester where the
Applicants' building is located. CVPS has the legal
obligation_to provide electrical service to the
Appli%m~ 30 V.S.A. §§ 219, 2802.

CVPS had provided electric service for the Chittenden
Bank building at Electric Load Management Service Rate
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11.

12.

13.

14.

15.

No. 13, V.P.S.B. No. 6, Sheets 36 - 36.1. Rate No. 13
is not available to new service locations. However,
because the Applicants are successors to the Chittenden
Bank and are using the existing metered electric
storage heating units, CVPS has agreed to continue to
supply the Applicants with electric service at Rate No.
13.

The Applicants will also make other uses of electric~ity
in their commercial operations at the building.
Electric services for these applications will be
provided by CVPS pursuant to the company's General
Service Rate No. 2, V.P.S.B. No. 6, Sheets 22 - 23.1-1.

Rate No. 2 is CVPS's general service rate available to
customers throughout the company's service area.
The off-peak charge for electric service under Rate No.
13 is lower than the charge under Rate No. 2. CVPS has
offered to provide the Applicants with off-peak
electricity for their electric storage heating units at
0.046 cents per kilowatt hour. Rate No. 13 is designed
to discourage use of electric heat during peak demand
times by establishing a substantially higher rate for
other than off-peak hours of usage.

Based upon information provided by the Applicants, CVPS
estimates.that the renovations done by the Applicants
will not add any additional load to the CVPS electric
system over and above the consumption previously
established by the Chittenden Bank at the Applicants'
building. CVPS estimates that the electric load will
be approximately 30 kilowatts. This load will be
served from CVPS's existing distribution line No. 61.

On June 16, 1992, CVPS performed a life cycle cost
analysis for Applicants. All parties agree with the
assumptions and results of this analysis.

The CVPS life cycle cost analysis compares different
heating options for the Applicants over a 20 year
period. This analysis compares such factors as
purchase and installation costs, salvage value,
maintenance and repair costs, replacement costs and
eneXj_s, with all costs using present value
dollars. This analysis also assumes that the
Applicants will use their electric storage heating
units during off-peak periods. However; the analysis
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16.

17.

18.

19.

20.

IV.

A.

does take into consideration a small component of peak
demand usage due to possible system failure.

The CVPS analysis demonstrates that the existing
electric storage heat system has an estimated life
cycle cost of $17,510; the propane gas-fired furnace
has an estimated life cycle cost of $18,633;
and a combined electric/propane system has an
estimated life cycle cost of $19,259.

CVPS's analysis indicates that the off-peak use of the
existing electric storage heatsystem is the most cost-
effective option from the customer's perspect~ive on a
life-cycle basis. The other two heating options are
less cost-effective, in part because they include the
initial purchase cost of a new propane gas furnace.
However, the cost differential between each of the
three systems analyzed is not great over the 20 year
period.

Although the electric-only heat system is the most
cost-effective system according to CVPS's life cycle
cost analysis, the Applicants have chosen a combination
system based on a number of factors. These factors
include the desire to have a back-up heating system and
the flexibility to choose between fuel sources based on
their costs and availability in the future.

The existing electric storage heat system has been
rewired and metered in such a way that it is not
possible to override the off-peak-only use.

CVPS has developed and issued an Integrated Resource
Plan which reflects its resource strategy for meeting
customers' needs and which incorporates assumptions
concerning population and economic growth as well as
related factors. CVPS intends to perform any upgrade
of utility facilities and services provided to the
Applicants in accordance with this plan.
The plan is currently under review by the Public
Service Board.

Criterion 9(F) Enerov Conservation

Criterion 9(F) of 10 V.S.A. S 6086(a) requires that,
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before granting an Act 250 permit, the Board or a district
commission must find that

the planning and design of the . . . development
reflect the principles of energy conservation and
incorporate the best available technology for efficient
use or recovery of energy.

The burden of providing evidence on this criterion as
well as the burden of persuasion is on the applicant. 10
V.S.A. S 6088(a). With regard to Criterion 9(F), the burden
is upon the Applicant to demonstrate that it has
investigated other available technology and to establish why
the selected equipment is the best from an energy efficiency
perspective. Re: Piver Ridcre Associates, #2W0112-3-EB,
Findings of Fact, Conclusions of Law and Order (April 12,
1984).

The Board has interpreted the phrase "best available
technology*' in Criterion 9(F) to include any proven building
practice or design, and any equipment and materials, that
can be obtained through normal construction supply channels.
Re: Twin State DeVeloDment Association, #5W1021-EB, Findings
of Fact, Conclusions of Law and Order at 8 (June 12, 1990).
In that decision the Board stated:

A projectthat reflects the principles of energy
conservation will include all such energy efficiency
siting and design features, building practices, and
equipment that can be justified on a life-cycle cost
basis. This is modified in practice by allowing for
consideration of factors specific to a development,
such as aesthetics, special functions, maintenance
problems, safety or other unique concerns of the
proposed design and use.

In the past, the Board has been reluctant to approve
the use of electric heating technologies for developments.
Nevertheless, where the applicant has demonstrated that it
has investigated.various alternative technologies and that
there are_fa&s_=specific to its development justifying the
use of electrical energy over other heating sources, the
Board has approved the applicant's choice of heating
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technology. Re: Killinston 43 Corooration, #lR0522-4-EB,
Pindings of Fact, Conclusions of Law and Order (Aug. 20.
1986).

The Board concludes that the Applicants in this case
lave investigated alternative technologies and have
justified the use of a combination electric/propane system.
The Applicants have obtained a life cycle cost analysis
comparing the costs over twenty years of three heating
systems, including the combination system. Although this
analysis indicates that the off-peak use of the present
electric storage heat system is most cost effective from a
zustomer's perspective over the life-cycle period,,the cost
differential between the three systems analyzed is,not
great. Therefore, the Applicants contend that they should
nave the discretion to choose from among the alternative
neating systems one that takes into consideration factors
specific to their building and particular needs.

The Board agrees with the Applicants that there are
factorsspecific to their project which support the use of
an electric heating system. First and foremost, the
Applicants are not constructing a new building with an
entirely new heating plant. They are renovating a
previously approved building and, in the process, using
the existing electric heating appliances. They thereby are
in the unique~position  of qualifying for continued,low  cost
alectric service under CVPS Rate No. 13. Moreover, the
Applicants have made extensive improvements to their
building designed to reduce heat loss and make more effi-
Eient use of electricity generally.

Nevertheless, the Applicants have chosen a combination
electric/propane system, because they are looking for a
reliable and flexible source of back-up heat. The addition
sf a propane gas-fired furnace with economizer provides the
Applicants with added reliability in meeting their space
heating needs. The design of CVPS's Rate No. 13 provides a
strong incentive for the Applicants to use the propane
Eurnace during periods of peak electrical demand. However,
should the cost of electricity rise in the future, the
combination system will permit the Applicants'to use propane
gas as an alternative, not just a back-up, heat source.
Therefor&,~~plicants' proposed combination system not
only addresses factors specific to their project and
immediate user needs, but is designed to meet long-term user
and societal needs as well.
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Accordingly, the Board concludes that the Applicants
have satisfied their burden with respect to Criterion 9(F).
The Applicants have presented credible evidence supporting
their choice of a combination electric/propane heating
system. However, the Board emphasizes that its conclusion
is based on facts specific to this case, and therefore this
decision should not be construed as an endorsement of the
use of energy-inefficient technologies chosen solely for an
applicant's convenience and immediate needs.

B. Criterion 9(J) Public Utility Services

Criterion 9(J) of 10 V.S.A. § 6086(a) requires that,
before granting an Act 250 permit, the Board or district
commission find that

necessary supportive governmental and public utility
facilities and services are available or will be
available when the development is completed under a
duly adopted capital program or plan, an excessive or
uneconomic demand will~not be placed on such facilities
and services, and the provision of such facilities and
services has been planned on the basis of a projection
of reasonable population increase and economic growth.

The burden of providing evidence on this issue as well
as the burden of persuasion is on the applicant. 10 V.S.A.
5 6088(a).

The Board concludes that the Applicants have
demonstrated that electric facilities and services are
available to serve their project and that the project will
not place an excessive or uneconomic demand on such
facilities and services.

The Board reaches this conclusion in large part
because this project involves the renovation of an existing
building, and because the total demand for electrical
services at the Applicants I building is not expected to
exceed that of the Chittenden Bank, the Applicant's
predecessor in interest. Therefore, no new electric
utility facilities and services are necessary to meet the

The Board notes that CVPS's "ability to serve" letter
by itself of little value in determining whether the

i;plicants' pioject satisfies Criterion 9(J) , since CVPS has
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a statutory obligation to provide service to a customer
#ithin its service territory. See Re: Piner Ridse
Associates, m, at 5 n. 4; 30 V.S.A. §§ 219, 2802.
However, the Applicants, and CVPS on the Applicants' behalf,
have provided credible evidence that the proposed off-peak
use of the existing electric storage heat system is the
least expensive heating option on a life-cycle cost basis.
They have demonstrated that the use of electric storage heat
under CVPS Rate No. 13 should discourage the Applicants from
taking service at peak demand times. Moreover, they have
demonstrated that the use of the propane gas-fired furnace,
in combination with the existing electric heat appliances,
is a practical solution for reducing the Applicants'
reliance on electric energy for space heating. Finally,
they have assured the Board that any future upgrade of
facilities and services will be made in accordance with
CVPS's Integrated Resource Plan.

Accordingly, the Board concludes that the Applicants
have satisfied their burden with respect to Criterion 9(J).

The Board will therefore issue a permit amendment
authorizing the
storage heating
fired furnace.

Applicants to use their existing electric
units in combination with a propane gas-
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7. ORDER

1. Land Use Permit Amendment #8B0120-3-EB  is hereby issued
in accordance with the findings of fact and conclusions of
Law herein. Condition 15 of Land Use Permit Amendment
f8B0120-3 is amended to authorize the permittees' use of the
rxisting electric storage heat units in combination with a
propane gas furnace.

2. Jurisdiction over this matter is returned to the
District #8 Environmental COmmiSSiOn.

Dated at Montpelier, Vermont this
1992.

ENVIRONMENTAL

9th day of December,

BOARD

Elizabeth Courtney,\Chair
Terry Ehrich -~ I

Lixi Fortna
Arthur Gibb
Samuel Lloyd

c:\wptext\8B0120-3.mem  (v)



CERTIFICATE OF SERVICE

I hereby certify that I, Stephanie J. Kaplan, General
Counsel, Environmental Board, sent a copy of the foregoing
Land Use Permit Amendment and Findings of Fact, Conclusions of
Law, and Order to Parties regarding Raymond and Ann Mohr,
d/b/a Nina's Jewelry, #8B0120-3-EB,  by U.S. Mail, postage
prepaid, on this 9th day of December, 1992, to the following:

Raymond and Ann Mohr
d/b/a Nina's Jewelry by
Mark McManus, Architect
Box 1204
Middletown Springs, VT 05757

Raymond and Ann Mohr
d/b/a Nina's Jewelry
P.O. BOX 1005
Manchester Center, VT 05255

Manchester Board of
Selectmen
c/o Town Clerk
P.O. Box 909
Manchester Center, VT 05255

Manchester Town Planning
Commission
c/o Lee Krohn
P.O. BOX 909
Manchester Center, VT 05255

Bennington County Reg. Comm.
c/o Gregory G. Burke
P.O. Box 342
Arlington, VT 05250

Department of Public Service
by Kurt Janson, Esq.
Rep., State Agencies
Agency of Natural Resources
103 S. Main, 2 Center
Waterbury, VT 05676

Central Vermont Public
Service Corporation by
Joseph Kraus, Esq. and
Morris L. Silver, Esq.
77 Grove Street
Rutland,--

FOR INFORMATION ONLY

Department of Public Service
c/o Stuart Slote
Energy Efficiency Division
120 State Street
Montpelier, VT 05620

Warren Foster
District #8 Coordinator
RFD 2, Box 2151
Pittsford, VT 05763

~JilU&-II

Stephanie J. Kaplan
General Counsel
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