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,
I

Land Use Permit #7R0639-EB  (Reconsideration)

MEMORANDUM OF DECISION, STATEMENT OF ISSUE AND ORDER

As explained more fully below, the Environmental Board denies the Appellants’
November- 13.,-l  996 request for relief and-the Applicants’_November  27,1_996_request  for. . . . __.._ _ .=._L
recusal  and sets forth the remaining issue to be decided and filing/hearing schedule. I

!

I. BACKGROUND

On July 5, 1996, the District #7 Environmental Commission (“District
Commission”) issued Land Use Permit #7R0638 (Reconsideration) (“Permit”), Findings
of Fact, Conclusions of Law and Order (“Decision”) and a related procedural Order
addressing certain procedural objections (“Procedural Order”). On August 5, 1996,
Bluffside Farms, Inc., and Richard and David Scott (“Appellants”) filed a Motion to Alter
the Permit, Decision and Procedural Order (“Motion”). The District Commission denied
the Motion on August 29, 1996. . j

The Permit specifically authorizes Bernard and Suzanne Carrier (“Applicants”) to
create a three lot subdivision (lots 7-9) with an undeveloped remainder tract (lots l-6)
(“Remainder Tract”), construct single family homes, related infrastructure and an internal
access road to serve the three lots and improve approximately 1,100 feet of Bigelow
Bluff Road (“Reconsidered Project”). The Reconsidered Project is proposed for a 10.58
acre tract of land owned by the Applicants and located on Lake Memphrarnagog in the
City of Newport, Vermont (“Property”).

On September 30, 1996, the Appellants filed a Notice of Appeal in which they
raised several procedural issues (“Procedural Issues”). On October 29, 1996,
Environmental Board Chair John T. Ewing directed the Applicants and Appellants to
each file a memorandum of law addressing the Procedural Issues. On November 13,
1996, the Appellants filed a Memorandum on Relevant Procedural Issues and Request for
Relief (“Appellants’ Memorandum”). * On November 27, 1996, the Applicants filed a
Memorandum Relative to Procedural Issues and Appellants’ Request for Relief in

1 The Appellants ’ Memorandum reiterates the Procedural Issues and distills them
into four rather clear contentions. See Appellants’ Memorandum at 12 and 13. In this
Memorandum of Decision. Statement of Issue and Order. the Board addresses the
Procedural Issues by discussing the four contentions and ruling directly upon the
Appellants ’ related request for relieJ
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response to the Appellants’ Memorandum (“Applicants’ Response”) and a Request for
Recusation. On January 22, 1997, the Board deliberated on the Appellants’
Memorandum, the Applicants’ Response and the Request for Recusation.

II. TIMELINESS - I ._

A. THE HEAF&ING

10 V.S.A. $6087(c) and Environmental Board Rule (“EBR”) 3 1 (B)(2) provide
that a hearing on an application for reconsideration of permit denial shall occur within 40
days of receipt of an application which is deemed complete. This requirement is not
jurisdictional. Similarly, it is not mandatory because it does not specify a consequence
for noncompliance. See In re O’Dea, 159 Vt. 590 (1993).

The District Commission convened a hearing on the Applicants’ application for
reconsideration of permit denial (“Reconsideration Application”) 42 days after deeming
the Applicant9’  request complete. The hearing was two days late.

The District Commission’s noncompliance with EBR 3 1 (B)(2) is & minimis
when viewed in the context of this matter. 2 Further, there is no indication that the delay
prejudiced the parties.

B. THE RECESS

The District Commission convened a hearing on the Reconsideration Application
on May 16,199 1. At the Applicants’ request and with the consent of the Appellants, the
hearing was immediately recessed pending the convening of further hearings and to
enable the Applicants to resolve related litigation.

On February 22, 1996, the Applicants requested the reopening of the hearing. A
hearing on the merits of the Reconsideration Application was held on March 18, 1996.
The recess extended for almost five years.

2 A detailed background, beginning with the date on which the Applicants acquired
title to the Property, June 12, 1985, and ending with the date on which the Board
deliberated in Bernard and Suzanne Carrier, Declaratory Ruling #246  (December 7,
1995),  November 29, 1995, is forth in Bernard and Suzanne Carrier, Declaratory Ruling
#246  at l-3 [December 7. 1995).

I
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EBR 13(B) provides that a matter may be recessed for a reasonable period of
time. It does not require that a recess be of a preset duration. EBR 13 was ratified by the
General Assembly in 1985 and therefore has the force and effect of a statute, 1985 Vt.
Laws No 52, $ 5; In re Spencer, 152 Vt. 330,336-37  (1989). Thus, if a five year recess is
reasonable, it is authorized by statute. --

In the context of this proceeding, the five year recess is reasonable. It does not
violate the Appellants’ due process rights. The Applicants pursued the related litigation.
They sought a Declaratory Ruling from the Board. The Appellants never objected to the
recess until sometime after the District Commission’s 1996 hearing. Despite the
Appellants’ contentions to the contrary, there is no indication that they were prejudiced
by the delay.

III. DEFICIENCIES

10 V.S.A. $6085(c) and EBR 3 l(B)(2) require, in part, that an applicant for
reconsideration include in the application an affidavit that the deficiencies which were the
basis of the Board’s permit denial have been corrected. 3 On February 22,1996,  the
Applicants certified that “the deficiencies, pertinent to this application, which were the
basis of the permit denial, have been corrected”. See Bernard and Suzanne Carrier,
#7R0639  (Reconsidered), Procedural Order at 3 (July 5, 1996).

The Board will determine whether, in fact, the deficiencies which were the basis
of the permit denial have been corrected after conducting an evidentiary hearing. The
Board’s decision will pertain to the Property in its entirety -- including the Remainder
Tract. If, in the future, the Applicants want to develop the Remainder Tract in a manner
not expressly permitted, they will be required to seek a permit amendment. The
Applicants understand this broad-based restriction on the Remainder Tract. They
acknowledge: “Future (Phase II if any) application to the Commission will be treated as
an amendment application under which the applicant must go forward under all 10
criterion [sic] and, under which the Scotts may seek any and all party status they desire”.
Applicants Response at 2.

IV. PRESUMPTIONS

3 The relevant  permit denial was issued by the Board on October 5. 1990. See
Bernard and Suzanne Carrier, #7RO639-EB,  Findings of Fact, Conclusions of Law and
Order (October 5, 1990).
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EBR 3 1 (B)(2) provides in full:

Scope of review. The district commission may, but need not necessarily, limit its
scope of review to those aspects of the project or application which have been
modified to correct deficiencies noted in the prior permit decision The findings
of the board or district commission in the original permit proceeding shall be
entitled to a presumption of validity in the reconsideration proceeding, in so far as
those findings are not affected by the proposed modifications in the project.
However, those presumptions may be rebutted by the district commission or by
any party upon a showing that the circumstances of the application have changed,
or upon a review of evidence not previously presented.

EBR 3 1 (B)(2). It does not appear that the District Commission failed to comply with
EBR 3 1 (B)(2). However, the question is immaterial. Appeals to the Board are de novo.
See 10 V.S.A. 9 6089(a)(3). The Board must deterrnine, without regard to the District
Commission’s findings of fact, whether or not the Board’s previously articulated findings
of fact are entitled to a presumption of validity and, if so, whether or not such a
presumption is rebutted. As suggested by the Applicants, the Board will make such
determinations after conducting an evidentiary hearing. See Applicants Response at 2.

V. RECUSAL

Applicants request that Board members Gibb and Lloyd recuse themselves from
this proceeding because they heard an earlier appeal involving the Applicants. The
Applicants contend that the decision rendered in the earlier appeal was incorrect and
punitive. They fear that Board members Gibb and Lloyd could be prejudiced through
recollection of information obtained in the earlier proceeding but not available in the
instant one.

The Applicants have not submitted any information to suggest that recusal is
appropriate. There is no indication that Board members Gibb and Lloyd have a pecuniary
interest related to any aspect of the Project or personal relationship with any of the
parties. Likewise, there is no indication that Board members Gibb and Lloyd have a bias
or prejudice against any of the parties. A party’s prejudice against a decision maker is
not sufficient to establish a bias or prejudice in the decision maker against the party. See
Morse v. Morse, 126 Vt. 290 (1967). Further, contrary rulings alone, no matter how
numerous or erroneous, do not suffice to show bias or prejudice. See Ball v Melsur
Corp., 161 Vt. 35 (1993). Finaiiy, Board members Gibb and Lioyd beiieve that they can
be nonbiased and objective in this matter.
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VI.

_._

VII

ISSUE

The remaining issue to be decided in this matter is:

l.... _ _-Whether  or not the deficiencies noted by the Board in Bernard and
Suzanne Carrier, #7R0639-EB,  Findings of Fact, Conclusions of Law and Order
(October 5, 1990) have been corrected.

ORDER

1. The Appellants’ November 13, 1996 request for relief is DENIED.

2. The Applicants’ November 27, 1996 request for recusal  is DENIED.

3. The parties in this matter are the Applicants, the Appellants and those
persons/entities afforded party status by statute.

4. The issue to be determined in this proceeding is that which is identified in
Section VI herein.

5. On or before Wednesday, March 5,1997,  the parties shall file prefiled I!
direct testimony and exhibits for all witnesses they intend to present.

Prefiled  direct exhibits which are larger than 8% by 11 inches must only be
identified to the parties, but one copy of all such exhibits must be filed with the
Board, and will be available for inspection and copying at the Board’s office by any party
prior to the hearing. This requirement does not apply to the Administrative Notice
Exhibits as identified below.

6. On or before Wednesday, March 5,1997, each party shall file a list
identifying those exhibits, if any, which the District Commission and/or Board has
admitted into evidence in a prior Act 250 proceeding involving either one or both of the
parties and of which the party filing the list would like the Board to take administrative
notice in this proceeding(“Administrative  Notice Exhibits”).

7. On or before Wednesday, March 19,1997, the parties shall file in writing
all objections to the requests of the Board to take administrative notice or any such
objections shah be waived.
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8. On or before Wednesday, March 19,1997,  the parties shall file prefiled
rebuttal testimony exhibits and a single, combined list of all prefiled testimony and
exhibits.

Prefiled rebuttal exhibits which are larger than 8% by 11 inches must only be
identified to the parties, but one copy of all such exhibits must be filed with the
Board, and will be available for inspection and copying at the Board’s office by any party
prior to the hearing.

9. On or before Wednesday March 19,1997,  parties shall file written
estimates for the amount of time required for cross-examination of each person who has
prefiled any testimony or exhibit.

10. On or before Wednesday, April 2,1997, parties shall file in writing all
evidentiary objections to all prefiled testimony and exhibits previously filed, except
exhibits larger than 8% by 11 inches, or such objections shall be deemed waived. r

11. On or before Wednesday, April 2,1997, parties may file proposed
findings of fact and conclusions of law.

12. The Board Chair will conduct a second prehearing conference by
telephone on Monday, April 7,1997 at 2:00 p.m. to address the parties’ administrative
notice requests, any pending evidentiary objections, site visit, other preliminary rulings,
etc. Any party wishing to participate in this conference should advise the Board
accordingly on or before 12:00 noon on Thursday, April 3,1997.  The Board’s staff will
arrange the conference call.

13. On Wednesday, April l&1997, the Board will convene a hearing in this
proceeding at 9:30 a.m. in the Chamber Room, 74 Main Street, Newport, Vermont.

I

14. No individual may be called as a witness in this matter if he or she has not 1
filed prefiled testimony or exhibits in compliance with this Order. All reports and other
documents that constitute substantive testimony must be filed with the prefiled testimony.
If pretiled  testimony has not been submitted by the date specified, the witness may not be
permitted to testify. Instructions for filing prefiled testimony are enclosed.

15. The Board may waive the filing requirements upon a showing of good
cause, unless such waiver wouid  unfairly prejudice the rights of other parties.
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16. Parties shall file an original and ten collated copies of prefiled testimony,
legal memoranda, all exhibits which are 8% by 11 inches or smaller, except the
Administrative Notice Exhibits, and any other documents filed with the Board, and mail
one copy, except the Administrative Notice Exhibits, to each of the parties listed on the
attached Certificate of Service. One copy of the Administrative Notice Exhibits or the
original of same shall be maintained by the Board and available to the parties for review
at the Board offices unless otherwise stated by the Board. Pursuant to EBR 12(D),
memoranda shall be no more than twenty-five pages and proposed findings of fact and
conclusions of law shall be no more than fifty pages.

Each party shall label their prefiled testimony and exhibits, except the
Administrative Notice Exhibits, with their name. The labels on the exhibits must contain
the words ENVIRONMENTAL BOARD, Re: Case Name, Case Number, the number of
the exhibit, and a space for the Board to mark whether the exhibit has been admitted and
to mark the date of admission. The completed labels must be affixed to all prefiled
testimony and exhibits prior to submission to the Board. Label stickers are available
from the Board on request.

With respect to labeling, each party is assigned a letter as follows: C for
Applicants and S for Appellants. Exhibits shall be assigned consecutive numbers. For
example, Applicants will number their exhibits Cl, C2, C3, etc. If an exhibit consists of
more than one piece (such as a site plan with multiple sheets), letters will be used for each
piece, i.e. C2A, C2B,  etc. However, each page of a multi-page exhibit need not be
labeled.

Concerning preparation of the combined list of all prefiled testimony and exhibits,
the list must state the full name of the party at the top and the Board’s case number.
There must be three columns, from left to right: NUMBER, DESCRIPTION, and
STATUS. The list must include exhibits and prefiled testimony. An example is as
follows:

TOWN OF PORT WASHINGTON
LIST OF EXHIBITS

RE: HILLDALE  LANE DEVELOPMENT, #3HL6 I
I

Number Descriution Status

Tl Prefiled testimony of
John Smith
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T2A-D Site Plan dated , sheets /
Al through A4

The Board will use the status column to mark whether or not the exhibit has been
admitted.

Exhibits used before the District Commission and/or the Board in any prior Act
250 proceeding, including those of which the Board will take administrative notice, must
be introduced into this proceeding to be part of the evidentiary record for this proceeding.

17. The hearing will be recorded electronically by the Board or, upon request,
by a stenographic reporter. Any party wishing to have a stenographic reporter present or
a transcript of the proceedings must submit a request by Wednesday, March 26,1997
with a deposit check of $100 made payable to the State of Vermont, unless the party
wishes to make his or her own arrangements with a reporter. One copy of any transcript
made of the proceedings must be filed with the Board at no cost to the Board.

ti

Dated at Montpelier, Vermont this 4th day of February, 1997.

ENVIRONMENTAL BOARD
t

I

Arthur Gibb
Samuel Lloyd
Rebecca Nawrath
Marcy Harding
Steve E. Wright
William Martinez

Enclosure as stated
/
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