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MEMORANDUM OF DECISION

This decision pertains to the timeliness of a Motion to Correct Findings of Fact,

Re:

Conclusions of Law, [and] Order and to Alter Decision (“Motion to Alter”) filed by
Bernard Carrier (“Carrier”) on September 24, 1999. The thirty day deadline for filing a
motion to alter expired on September 23, 1999. For the reasons explained more fully
below, the Environmental Board dismisses the Motion as untimely.

I. PERTINENT PROCEDURAL HISTORY

In August 1998, Bernard Carrier (“Carrier”) filed an amendment application
(“Amendment Application”) with the District #7 Environmental Commission (“District
Commission”) pursuant to 10 V.S.A. 8s 6001-6092 (“Act 250”) seeking to amend a
previously permitted three lot residential subdivision by subdividing an undeveloped
remaining fourth tract into five additional residential lots and a sixth lot devoted to
“common use” located on 10.58 acres of land on Lake Memphremagog in the City of
Newport, Vermont (“Project”).

On February 22,1999,  the District Commission issued Land Use Permit
#7R0639-1  (“Dash 1 Permit”) and supporting Findings of Fact, Conclusions of Law, and
Order (“Commission Decision”) authorizing the Project.

On March 24,1999, Bluffside Farms,  Inc., Richard Scott, and Daniel Scott
(collectively the “Appellants”) filed an appeal with the Vermont Environmental Board
(“Board”) from  the Dash 1 Permit and Commission Decision raising numerous
jurisdictionai  and due process issues and alleging that the District Commission erred in its
conclusions concerning 10 V.S.A. $3 6086(a)(l)(B), (l)(F), (4), and (8), the In re Stowe
Clubs Highlands / flexibility versus finality analysis, and the Project’s compliance with
the Permit.

On August 19, 1999, the Board issued its Findings of Fact, Conclusions of Law,
and Order (“Board Decision”) denying the Amendment Application under the Stowe
Clubs Highlands  analysis.

On August 24,1999,  the Board issued corrected page 23 of the Board Decision in
order to clarify that the Dash 1 Permit is vacated by the Board Decision.

On September 24, 1999, Carrier filed the Motion to Alter.

On October 20, 1999, the Board deliberated concerning the Motion to Alter.
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II. DECISION

Environmental Board Rule (“EBR”) 3 1 (A) provides that a party may file a motion
to alter within thirty days from the date of a Board decision. The first day of the thirty-
day period begins on the day after the decision’s issuance. EBR 6. A document is
considered “filed” with the Board on the date it is received at the Board office. EBR
12(A).’

The Board originally issued the Board Decision on August 19, 1999. On August
24, 1999 it issued a corrected page which added a new paragraph 6 to Section V.
ORDER. The later of the two issuance dates in this matter, August 24, is the issuance
date for purposes of calculating the thirty-day deadline. Counting August 25 as “day
one,” the thirty-day period expired on Thursday, September 23, 1999. Carrier’s Motion to
Alter, which has a certificate of service dated September 23, 1999, was received in the
Board offices on Friday, September 24, 1999. Therefore, Carrier tiled the Motion to
Alter after the thirty-day deadline expired.

EBR 3 1 (A) provides no authority to the Board to extend the deadline for filing a
motion to alter. Indeed, nothing in the Act 250 statute or the Board rules would authorize
a waiver of the EBR 3 1 (A) deadline. When the meaning of a statute or rule is plain on its
face, it is given its plain meaning and enforced according to its plain terms. Cf.. e.g.,
Braun v. Board of Dental Examiners, No. 96-105, slip op. at 5 (Vt.  Sept. 5, 1997);
Russell v. Armitaee, 166 Vt. 392,403 (1997); Re: Nextel Communications, Declaratory
Ruling #362 at 13 (Nov. 18, 1998); Re: Vermont Egg Farms. Inc., Declaratory Ruling
#3 17 at 8 (June 14, 1996). It is assumed that the plain meaning of the words reflects the
drafters’ intent. Braun. supra at 5.

In addition, the process by which a party may appeal a Board decision to the
Vermont Supreme Court inherently precludes the Board from extending the deadline for
filing a motion to alter. An appeal to the Supreme Court must be filed within thirty days
after issuance of a Board decision. V.R.A.P. 4 and 13; 3 V.S.A. 5 815. The Supreme
Court appeal period is tolled when a party files a “timely motion” requesting the Board to
alter its decision. V.R.A.P. 4. If tolled, the appeal period to the Supreme Court begins to
run when the Board issues a decision on a timely motion to alter. Id. An untimeZy
motion to alter will not toll the Supreme Court deadline. The Board has no authority to
change the statutory framework for appeals to the Supreme Court. Therefore, the Board

1 At each initial prehearing conference in a contested case, the Board Chair stresses the
importance of filing deadlines and that filings are based on the date received in the Board
offices and not on the date the filing is postmarked.
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cannot waive the filing deadline set forth in EBR 3 1 (A) and consider Carrier’s untimely
Motion to Appeal. The Motion to Alter must be dismissed.

The thirty day deadline for filing a motion to alter expired on September 23, 1999.
Carrier filed the Motion to Alter on September 24, 1999. The Motion to Alter is untimely
pursuant to EBR 3 l(A). Accordingly, the Board dismisses the Motion to Alter with
prejudice.

III. ORDER

1. The Motion to Alter is dismissed with prejudice.

2. Jurisdiction is returned to the District #7 Environmental Commission.

Dated at Montpelier, Vermont this 20th day of October, 1999.
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Board Member Robert H. Opel did not participate in this proceeding.
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