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#7R0607-l-EB

On December 8, 1986, the Town of Westmore (Town) and
Westmore Planning Commission (Planning Commission) filed an
appeal with the Environmental Board (Board) of Land Use permit
Amendment #7R0607-1 issued by the District #7 Environmental
Commission (District Commission) on November 10. The Permit
Amendment authorized the conversion of 22 rental cabins in
Westmore, Vermont,
units.

adjacent to Lake Willoughby, to condominium
In filing the appeal, the Town and Planning Commission

claimed that the conversion would have an adverse impact under
Criteria 1 (water pollution), 1 (B) (waste disposal), l(D)
(floodways), l(E) (streams), l(F) (shorelines), (2) (water
supply) I and 9(G) (private utility systems).

Board Chairman Darby Bradley conducted a prehearing
conference in Barton, Vermont, on January 5, 1987. At the
conference, the Applicant Greg Gallagher raised the issue of
whether there is Act 250 jurisdiction over the proposed
condominium conversion. The parties agreed that it would
expedite the appeal if the jurisdictional issues were decided
prior to a hearing on the merits. The Board therefore
established a schedule for the submittal of legal briefs and
for oral argument.

On January 20, the Applicant submitted a jurisdictional
memorandum. The Town and Planning Commission filed a reply
memorandum on February 2. On February 19, the Board convened a
public hearing in White River Junction, Vermont, for the
purpose of hearing oral argument from the parties on the
jurisdictional issues. The Board deliberated on these issues
on March 18. The matter is now ready for decision.

FINDINGS OF FACT

The facts, as they pertain to the matter of jurisdiction,
are not in substantial dispute. Based upon the representations
of the parties and for the sole purpose of deciding the
Applicant's motion, the Board makes the following findings of
fact:

1. Approximately 40-50 years ago, one R. J. Wheeler
constructed 22 cabins along the shore of Lake Willoughby in
Westmore, Vermont. Wheeler apparently rented the cabins on
a seasonal basis. In the mid-1950s, he transferred the
cabins to his son and daughter-in-law, Royce and Pauline
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2.

3.

Wheeler, who continued to operate the seasonal rental
business. In June 1977, Royce and Pauline Wheeler sold the
cabins to the Applicant, who has continued to provide
seasonal rentals until the present time. The cabins are
located on a 3.4 acre parcel of land.

In May 1985, the Applicant applied for an Act 250 permit to
renovate eleven of the 22 cabins. On July 15, 1985, the
District Commission issued Land Use Permit #7R0607 allowing
the Applicant to replace five of the existing cabins with
larger new cabins. The Applicant apparently dropped any
further plans to renovate or replace the other six cabins.
The Permit appears to cover all 22 cabins, and not just the
five cabins that were replaced.

On July 28, 2986, the Applicant filed the present applica-
tion to allow the conversion of all 22 cabins to
condominium units. No physical changes or additional
construction will be made to the cabins. The condominium
units will continue to use the existing on-site septic
system. The Applicant will include covenants in the
Declaration of Condominium that will restrict the occupancy
of the cabins to 210 days per year primarily during the
period from May 1 through November 30.

CONCLUSIONS OF LAW

There is no question that if the 22 cabins were being built
today, they would fall under the jurisdiction of Act 250 as a
"development" because there are more than nine dwelling units.
See 10 V.S.A. S 600113) and S 6081(a). However, under 10
V.S.A. S 6081(b), developments which were built prior to June
1, 1970 do not require an Act 250 permit unless there is a
"substantial change" to the exempted development.

The definition of "substantial change" cannot be found in
statute. The term is defined in Board Rule 2(G) as follows:

"Substantial change" means any change in
a development or subdivision which may
result in significant impact with respect
to any of the criteria specified in
10 V.S.A. section 6086(a)(l) through
(a) (10).

The Board has adopted a two-step process for determining
when a substantial change has occurred. First, there must be a
physical change to the pre-existing development. Second, the
Board must find that the change may result in a significant
impact under one or more of the ten criteria of Act 250. See
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In re H. A. Manosh Corporation, Declaratory Ruling #164 issued
April 17, 1985, and affirmed by the Vermont Supreme Court
(No. 85-222) vt. (issued on September 26, 1986). In
general, wherehere isa substantial change to a pre-existing
development, the District Commissions and the Board on appeal
will review only the changes and their impacts, unless it is
impossible to separate the impacts of the changed portion from
those of the unchanged portion. See Re: Ronald E. Tucker,
Declaratory Ruling #165 issued on February 27, 1985.

Once a development has properly come within the jurisdic-
tion of Act 250, and a permit has been issued, a permit amend-
ment is thereafter required for any "substantial" or "material"
change made to the permitted project. See Board Rule 34(A).
The term "material change" is defined in Board Rule 2(P) as
meaning "any alteration of a project which has a significant
impact on any finding, conclusion, term or condition of the
project's permit and which affects one or more values sought to
be protected by the Act." While a "substantial change"
requires some physical change, a "material change" does not. A
change in the manner in which an Act 250 project is operated or
maintained could be a material change, if it would have a
significant impact upon the District Commission's findings or
the conditions included in the permit.

In applying these rules to this case, it is necessary to
separate the five new cabins built after 1970 from the 17 other
cabins built prior to 1970. It appears that when the Applicant
filed his application in 1985 to replace eleven (later five)
cabins with new, larger units, the Applicant, the other parties
and the District Commission assumed that there was a
"substantial change" and that an Act 250 permit was required.
The Board is not inclined to relitigate that issue at this late
date. However, to the extent that the Land Use Permit #7R0607
issued by the District Commission in 1985 asserted jurisdiction
over the 17 cabins which were not replaced or otherwise
physically altered, it went too far. Any impacts caused by the
construction or use of the five new cabins are separable from
those of the other 17 cabins. Act 250 jurisdiction cannot be
asserted over the 17 older cabins unless, and until, a physical
change is proposed for those cabins that may result in a
significant impact upon any of the values sought to be pro-
tected by Act 250.

As for the five newer cabins, the need for a permit amend-
ment under Board Rule 34 depends upon whether the condominium
conversion will result in a "substantial" or "material" change.
As no physical change to the units is contemplated, there will
be no substantial change. Nor is there any indication that the
operation or use of the units will change significantly, so
that there may be a material change. Without such evidence,
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the Board is unable to conclude that the District Commission
might have reached different findings of fact or conclusions of
law, or might have imposed different permit conditions, had it
been aware of the condominium proposal when it issued Land Use
Permit #7R0607.

In reaching the conclusion that no material change will
result, the Board is relying heavily upon the Applicant's
representations that the cabins will continue to be occupied on
a seasonal basis, as they have in the past. The Board's
conclusions might well have been different if the change in
ownership of the cabins included a proposal for year-round
occupation and there was evidence to indicate that this change
may impose unreasonable burdens on the town's municipal or
educational services (Criteria 6 and 7), or that the on-site
sewage disposal system was inadequate to handle constant use
(Criteria 1 and l(B)) or that the buildings were not properly
insulated to reflect the principles of energy conservation
(Criterion 9(F)).

On the basis of the representations of the Applicant, the
Town, and the Planning Commission, the Board concludes that the
proposed condominium conversion will not result in a "substantial
change" to the 17 older units or in a "substantial" or "material
change" to the five newer units. The appeal must therefore be
dismissed, and Land Use Permit Amendment #7R0607-1 declared
invalid for lack of jurisdiction.

I
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ORDER

The appeal of the Town of Westmore and the Westmore  Plan-
ning Commission is hereby dismissed.
#7R0607-1 is dec1ared

Land Use Permit Amendment
to be void and of no further effect.

Land Use Permit #7RO607  remains in effect insofar as it
pertains to the five cabins built after JLne 1, 1970.

Dated at Montpelier, Vermont this 27th day of March, 1987.

MENTAL BOARD

dley, Chaiean
Ferdinand Bongartz
Elizabeth Courtney
Samuel Lloyd III
Roger N. Miller
Arthur Gibb
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