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This decision pertains to an appeal filed with the
Vermont Environmental Board ("the Board") on January 7, 1986
by Madeline Bissonnette from the December 10, 1985 decision
of the District #7 Environmental Commission ("the
Commission") issuing Land Use Permit #7RO594-1 ("the
Permit") to Durward Starr and George Halikas. The Permit
authorizes the conversion of a retail/commercial building
addition located on Route 5 in Derby, Vermont into a 45 seat
restaurant.

On January 21, the Board notified the parties that it
would conduct the hearing in this matter by way of
administrative hearing officer pursuant to 3 V.S.A. Section
811 and Board Rule ("EBR") 41.
this procedure,

No party having objected to
the Board's Chairman convened a public

hearing on February 12 in Newport, Vermont with the
following parties participating:

George and Steven Halikas by Steven Adler, Esq.
Durward and Lorraine Starr by Gregory P. Howe, Esq.
Madeline Bissonnette by Michael Loignon, Esq.

The hearing was recessed on February 12 and the Chairman
took a site visit on that date. The hearing officer issued
his Proposed Decision on February 28 and all parties were
notified of their right to present oral or written argument
to the full Board. No party having requested the
opportunity to present such argument, the Board reviewed
this matter on April 30, determined the record complete and
adjourned the hearing. This matter is now ready for
decision. The following findings of fact and conclusions of
law are based exclusively upon the record developed at the
hearing.

I. ISSUES IN THE APPEAL

Madeline Bissonnette, an adjoining property owner who
participated as an EBR 14(B) party before the Commission on
Criteria 5 and 8, lives behind the existing commercial
building and uses a portion of its parking lot to gain
access to her home. Mrs. Bissonette argues in her appeal
that traffic safety and control devices are required at the
access driveway's intersection with Route 5. She also
argues that the project will have an undue adverse impact on
area aesthetics.
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The Permittees believe that no unsafe conditions or
unreasonable congestion will be created by the project.
They also believe the project will not have an adverse
impact on the aesthetics of the area.

At the outset of the hearing on February 12, the
Permittees orally renewed their Motion to Dismiss filed with
the Board on January 24, 1986. The facts pertinent to this
Motion are as follows. On December 10, 1985, the Commission
issued the Permit. On January 7, 1986, Mrs. Bissonnette
filed a one-sentence Notice of Appeal with the Board. By
letter dated January 13, the Board's staff notified counsel
for Mrs. Bissonnette that the Notice would be accepted as
having been filed within the time limits of 10 V.S.A.
Section 6089(a). However, the letter also indicated that
the appeal must be supplemented through the submission of a
filing fee, copies of the Commission decision appealed from,
and a description of the basis for the appeal, all as
required by EBR 40. The omitted materials were ultimately
filed on January 15 and 30, 1986.

The Permittees argue that a notice of appeal fulfilling
all requirements of EBR 40 must be filed within the 30 day
time limit of Section 6089(a) in order for the Board to have

I jurisdiction over an appeal. While the failure of
Appellant's counsel to comply with Rule 40 has caused
needless delay, we cannot agree that dismissal is required.
Section 6089(a) requires: "Notice of appeal shall be filed
with the board within 30 days." The statute does not
establish any requirements as to the contents of an appeal
notice. We believe this Board has the authority to determine

;

what must be filed before appeal proceedings commence but it
does not have the authority to alter its appellate
jurisdiction by the promulgation of an administrative rule. ,

; i See In re Agency of Administration, 141 Vt. 68, 81 (1982).
a! Mrs. I
: i Bissonnette having filed her Notice of Appeal as I

I required by Section 6089(a) and having ultimately fulfilled ;
: j
;i

the requirements of EBR 40, we cannot now dismiss the
appeal. I

i i
’ !I One additional procedural matter must be discussed
i : before we address substantive issues. Because the pending
i 9 application seeks to alter a project previously approved by
:
/ :
j!

the Commission (Land Use Permit #7RO594 issued January 8,
1985), our review is limited to project changes and Section

1
: I 6086(a) impacts arising from those changes. As we stated in
i !
i Re: John A. Russell Corporation, #lR0257-l-EB  issued
! November 30, 1983:
! ’
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It is in the very nature of a permit amendment
proceeding that scrutiny is limited to the
change in a project's impact on values cognizable
under the 10 criteria. More simply stated, if
project modifications result in no impact on,
for example, educational services, scrutiny under
Criterion 6 is inappropriate.

Therefore, in the present case we .will review changes caused
by the amendment, not the original project previously
approved.

II. FINDINGS OF FACT

1. Land Use (Act 250) Permit #7RO594 was issued to
Durward and Lorraine Starr on January 8, 1985, through the
"minor application" process of EBR 51 without any party
requesting a public hearing. The permit authorized the
construction of a 26' by 52' addition to the "Heritage
Memorial Building" on the south side of Route 5 in Derby,
Vermont, to be used for retail commercial purposes.

2. The addition was constructed in 1984, but was never
occupied. The pre-existing building to which the addition is
attached is occupied by New England Video and the Animal
Care Center.

3. George and Steven Halikas operate a pizza
restaurant'in Newport and have leased the Starrs' addition
for the purpose of operating a second establishment.
Renovations to the premises include installation of interior
walls, kitchen equipment, a bathroom, and seating for 35
patrons. No changes have been made to the exterior of the
structure with the exception of hanging a new sign to
identify the pizza operation.

4. The Starrs' building lies in the midst of an area
of "strip development" which runs a substantial distance
along both sides of Route 5 in Derby. The building has dark
wood siding with white trim and has a clean, neat
appearance. Exhibit 1. In comparison with near-by
structures, the building is aesthetically pleasing and fits
in well with the commercial nature of the area.

5. The building is set back from Route 5 approximately
75' and access is provided by two, combined exit/entrance
curb cuts at either end of the .25 acre site- A total of
between 40 and 50 parking spaces are provided to the three
commercial operations along the 80' front of the building
and the 60' side of the structure. Parking is also
available to the rear of the building but has not been
needed to date. Exhibit #S.
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6. Mrs. Bissonnette owns a house (used as a second
residence) located to the rear of the Starr building. She
gains access to her premises by passing through the parking
area at the extreme west end of the Starr premises. Mrs.
Bissonnette's right of access arises by virtue of an
easement which her predecessor-in-title reserved in
conveying the lands on Route 5 to the Starrs.

7. On one occasion at the beginning of the winter of
1985-1986 snow was deposited in a manner which obstructed
Mrs. Bissonnette's access to her driveway. At all other
times snow has been piled away from her drive. On at least
one occasion, snowmobiles were parked in a manner which
obstructed the drive.

8. Because the three businesses in the Starr building
experience different peak business hours, there has not been
a parking space shortage since the pizza operation commenced
approximately one month ago. With the availability of
additional parking space in the rear, the site has adequate
space to accommodate patrons of all three businesses.

9. Route 5 in the area near the Starr building
consists of three lanes with the middle lane available for
left turning vehicles. The road was reconstructed in 1975
and it rarely experiences any traffic back-up.

10. The Agency of Transportation has issued a highway
access permit to the Applicants authorizing access from the
Starr building to Route 5. Exhibit #43. The permit was
based upon a finding that the access as designed (and now
installed) is safe. Route 5 now experiences an average
daily traffic volume of 8,000 vehicles and the road operates
safely at this level. The addition of 200 more vehicles to
Route 5 each day as a result of the pizza operation would
not render Route 5 an unsafe highway.

:I
,
I 11. The speed limit on this segment of Route 5 is 50
I
1

m.p.h. While the road operates safely at this limit, Derby e
has petitioned the Agency of Transportation for a reduction

/ 8 of the speed limit. The road's safety would improve if the
speed limit is reduced.

12. The 700' segment of Route 5 at the middle of which
lies the Starr property experienced 6 accidents between 1980
and 1984, inclusive. Exhibit #4. No evidence was offered
to suggest that any accidents were attributable to the

/ existence or functioning of the Starr access drives.
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III.

5

CONCLUSIONS OF LAW

A. Criterion 8 - Aesthetics

As we indicated previously, our review of this
Criterion is limited to changes introduced by the pending
amendment application. The sole physical change to the
building's exterior is the installation of a business
identification sign for the pizza operation. We conclude
that this change does not result in any impact on the
aesthetics of the structure, the site or the surrounding
neighborhood. Furthermore, under the analysis we
articulated in Re: Quechee Lakes Corporation, #3W0411-EB and
#3W0439-EB issued November 4, 1985, only if a project does
not "fit" its surroundings must we consider whether an
aesthetic impact is "undue" and, therefore, impermissible
under Criterion 8. Because we have found that the
building's design is consistent with the commercial
environment within which it lies, we must conclude that the
project does not have an "adverse" aesthetic impact.
Therefore, we conclude that the project will have no undue
adverse impact on the aesthetics of the area.

B. Criterion 5 - Traffic

Criterion 5 requires us to conclude before issuing a
permit that a project lVWill not cause unreasonable
congestion or unsafe conditions with respect to use of the
highways . . . and other means of transportation." We have
found that Route 5 operates at a safe level with existing
traffic. We have also found that the addition of vehicles
attributable to business generated by the pizza operation
will not alter the safe operating conditions of that
roadway. In issuing its access permit for the project, the
Agency of Transportation has concluded that ingress and
egress from the premises can be accomplished in a safe
fashion. In short, all evidence supports our conclusion
that the project will not result in unsafe conditions or
unreasonable congestion with regard to Route 5.

We also consider the access route to the Bissonnette
premises to be a "means of transportation" as that phrase is
used by Criterion 5. While the occasional parking of motor
vehicles in a way that impeded access to the Bissonnette
driveway has not been a frequent problem, it nonetheless has
occurred. It appears that the Applicants have taken
reasonable steps to keep the driveway route clear. However,
to reduce the chances of future obstruction, we will impose
a permit condition requiring the permittees to erect a sign
near the Bissonnette driveway that reads "Keep Drive Clear."
With this condition, we conclude that Criterion 5 has been
satisfied in this case.
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IV. ISSUANCE OF AMENDED LAND USE PERMIT
I

In accordance with these findings of fact and
conclusions of law, we will issue Land Use Permit
#7R0594-l-EB. The Board hereby incorporates as if fully set
forth, and adopts as its own, those findings of fact and
conclusions of law issued by the Commission which were not
appealed and which were not affected by the Board's
proceedings. The amended permit approves the project
subject to conditions imposed by the Commission and not
addressed in this appeal, and conditions reflected in our
findings and conclusions.

Based upon the foregoing findings of fact and
conclusions of law, it is the conclusion of the Board that
the project described in amendment application #7RO594-1, if
completed and maintained in accordance with the terms and
conditions of that application, the exhibits presented to
the Commission and the Board by the Applicants and the
Conditions set forth in Land Use Permit #7R0594-1 as amended

I by Land Use Permit #7R0594-l-EB, will not cause or result in
, a detriment to the public health, safety or general welfare

/? i
under the criteria set forth in 10 V.S.A. Section 6086(a).

B I V. ORDER

Land Use Permit Amendment #7R0594-l-EB is hereby issued
3
i in accordance with the findings of fact and conclusions of
I'I law herein, Jurisdiction over this matter is returned to the

District #7 Environmental Commission.
‘

Dated at Montpelier, Vermont this 30th day of April, 1986.

ENVIRONMENTAL BOARD


