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RE:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. $5 6001-6092

Barre Granite Quarries, LLC
William and Margaret Dyott
Land Use Permit Application #7C 1079(Revised)-EB

MEMORANDUM OF DECISION

This matter comes before the Vermont Environmental Board (the “Board”) on a Motion for a
Long Term Stay (“Motion”) filed pursuant to Environmental Board Rule (“EBR”) 42 by

Residents of Northeast Kingdom Preservation, Ltd. (“RNKP”).  The Board deliberated on
RNKP’s Motion on August 18 and September 8, 1999. For the reasons stated below, the Board
denies RNKP’s Motion.

I. PROCEDURAL SUMMARY

On June 23, 1999, the District #7 Environmental Commission issued Land Use Permit
#7C1079  (“Permit”) and Findings of Fact and Conclusions of Law and Order (“Decision”) to
Barre Granite Quarries, LLC and William and Margaret Dyott (“Permittees”) authorizing the
Permittees to reactivate and expand abandoned granite quarries located on the Dyott, Padula and
Lecours properties in the Town of Sheffield, Vermont.

On July 23, 1999, RNKP filed a Motion to Alter with the Commission.

On July 28, 1999, RNKP filed a Motion for Preliminary Stay with Chair Harding and a
Motion for Long-Term Stay with the Board.

On August 3, 1999, the Town of Sheffield noted its opposition to the Motions for
.Preliminary and Long-Term Stay.

On August 4, 1999, the Permittees filed their Response to RNKP’s Motions for Preliminary
and Long-Term Stay.

In an August 5, 1999 Memorandum of Decision, the Chair denied RNKP’s Motion for a
Preliminary Stay because no appeal had been filed from the Commission’s Decision and Permit
to the Board (thereby transferring jurisdiction to the Board), RNKP was not an “aggrieved
party,” and there had been no “final order” issued by the Commission from which relief could be
sought by means of a stay.

On August 9, 1999, in reaction to RNKP’s Motion to Alter, the Commission issued Land Use
Permit #7C1079 Revised (“Revised Permit), Revised Findings of Fact and Conclusions of Law
and Order (“Revised Decision”) and Memorandum of Decision on RNKP’s Motion to Alter
(“MOD”).

On August 12, 1999, RNW filed a Notice of Appeal to the Board from the
Commission’s Revised Decision.
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On August 18, 1999, Permittees filed a letter in opposition to RNKP’s Motion and
reply.

On August 18 and September 8, 1999, the Board deliberated on RNKP’s Motion.

II. ISSUE

The issue presented to the Board by RNKP’s  Motion is whether a stay of the Revised
Permit should be ordered.

III. DISCUSSION

On June 23, 1999 the Commission issued the Permit to Permittees to reactivate and
expand abandoned granite quarries located on the Dyott, Padula and Lecours properties in
the Town of Sheffield, Vermont. The permitted granite extraction rate is 400,000 cubic
feet per year for sale to market. Additionally, the Permit allows for 400,000 to 800,000
additional cubic feet of waste granite storage in on-site grout piles. The MOD, Revised
Decision, and Revised Permit provide helpful analysis concerning the issues at stake in
the Motion.

The conditions imposed on the quarry operations and related trucking operations limit
quarrying activity to 7:00 a.m. until 5:00 p.m. Monday through Friday, from April 15 to
December 15 of each year. Revised Permit, 16. Furthermore, blasting can only occur
between 8:00 a.m. and 4:00 p.m. for secondary shots and between 10:00 a.m. and 4:00
p.m. for primary shots. Id. at Tlfi  43 & 46. The quarry can not operate on weekends or
legal holidays. Id. at 16. The number of truck trips and the route which trucks travel are
specified. Revised Decision, at 2. The permitted operations specifically allow for and
require preliminary activities including, but not limited to, surfacing of roadways and tree
clearing.

RNKP cites EBR 42 in its Motion. RNKP states that a stay is necessary because
instead of waiting for the Board to act on the pending appeal, Permittees have begun
preparations for the granite quarrying operations. This preparation work, according to
RNKP, has caused devastation of forests and wildlife habitat and will include scraping of
the earth.

EBR 42 states the circumstances under which a stay of a commission decision may be
requested:

No decision of the board or district commission is automatically stayed
by the filing of an appeal. Any party aggrieved by a final order of the board or a
district commission may request a stay by written motion filed with the board
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identifying the order or portion thereof for which a stay is sought and stating in

detail the grounds for the request.

EBR 42 then states the factors which the Chair or the Board must weigh when
determining whether to grant a stay. First, the Board must consider the hardship to the
parties. Second, the impact, if any, on the values sought to be protected by Act 250 must
be evaluated. Third, the effect on the public health, safety or general welfare is
considered.

RNKP has the burden in this case to prove that a stay is necessary, Re: Stokes
Communication Corp., 3R0703-EB,  Supplemental Memorandum of Decision at 1 (Feb.
26, 1993)[EB#  562M2].  Consequently, RNKP  must prove that the above three factors
weigh in favor of granting a stay.

A. Hardship to Parties.

RNKP  must prove that upon considering the hardships to all parties, the scale tips in
favor of granting RNKP’s request for a stay. RNKP  has failed to make this
demonstration. The strongest showing of hardship to RNKP concerns truck traffic from
preparation work at the quarry. RNKP has filed affidavits of Mr. Perkins, president of
RNKP, in support of this claim. James Perkins’ August 11, 1999 affidavit states that 50
trucks passed his house between August 2 and 9, 1999 causing disturbance, including
noise and fumes. According to Mr. Perkins, these trucks carried chipped slash. The
Permittees state that there were logging trucks used during the initial clearing operation.

The District Commission considered the issue of truck traffic at length in the Revised
Permit and the Revised Decision. Both the Permit and Revised Permit impose conditions
on traffic. Furthermore, the Commission concluded that the project will not cause
unreasonable congestion or unsafe conditions with respect to transportation. Revised
Decision, at 28.

RNKP argues that the Commission’s decision fails to address traffic other than trucks
carrying granite. According to the Permittee, the traffic which Mr. Perkins observed was
short term traffic due to preparatory logging, approved by both the Commission and the
Agency of Natural Resources, which is now complete. Regardless of the limited scope
of the Commission decision, as these activities will no longer continue, granting a stay
cannot alleviate any hardship as there are no present unregulated traffic impacts from the
project.

RNKP plays down the hardship to Permittees caused by a stay claiming that
Permittees may experience only a temporary hardship from having to wait until an appeal
is resolved before beginning its activities. Under certain circumstances, however, the
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mandated delay of a project can in itself be a hardship to a permittee. Because the
Revised Permit limits quarrying operations to April 15 through December 15 of each
year, a stay prevents the Permittees from proceeding with their pre-quarrying activities
thereby delaying the quarry opening and potentially causing significant lost production
and income.

The Board finds that RNKP’s  remaining hardship arguments are not compelling and
do not justify the imposition of a stay.

Balancing the hardships, RNKP has not met its burden of proving that the denial of a
stay will cause its members undue hardship. RNKP’s  most significant hardship, logging
truck traffic, has already ceased. The Board therefore concludes that the issuance of a
stay has the potential to cause hardship to Permittees but will not alleviate hardships to
RNKP.

B. Impact on Values Sought to be Protected by Act 250.

To obtain a stay in this matter, RNKP must show that Permittees’ activities will cause
significant impacts on the values sought to be protected by Act 250.’ RNKP has not met
this burden.

RNKP claims that Permittees’ quarry preparation activities are causing irreversible
destruction of the environment and impacts on Act 250’s values in three respects.

1. * Destruction of Deer Yard.

RNKP  first claims that Permittees’ clear cutting of the trees in a deer yard
constituting necessary wildlife habitat under Criterion 8(A), 10 V.S.A. $6086(a)(8)(A),
has a negative impact upon the values sought to be protected by Act 250. RNKP argues
that the Commission failed to evaluate these impacts. The Board finds no support for this
argument.

The Commission’s MOD amended Permittees’ Permit (see # 7C1079  Revised) by
adding the following findings:

While fifteen (15) acres of necessary wildlife habitat (area) will be
destroyed as a result of quarry development, we find that the benefit to the
public, of permanently preserving three (3) acres of DWA [deer wintering

I. The Board has denied a stay where it could find no harm. Re: Pica Peak Ski Resort, Inc.,
lRO265-12-EB,  Findings of Fact, Conclusions of Law, and Order (Mar. 2,1995)[EB
# 622Ml].
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area] for every one (1) acre utilized by the project, outweighs the
environmental loss to the public. We note here that testimony on the
record from Susan Morse acknowledged that the continued development
of houses in and around the DWA, as has been the unchecked pattern of
development, (particularly houses hosting dogs) could be more damaging
in the long term than use of the quarry over a period of time. The
protection in nernetuitv  of DWA through the project is an overriding
public benefit in regard to subcriteria S(A)(i).

The Commission also finds that all feasible and reasonable means of
preventing or lessening the impact on the DWA have been taken by the
applicant. The agreed upon on-site mitigation plan of protecting three (3)
acres of DWA for every one (1) acre protected [utilized] is a significant
increase over the normal acceptable ratio of 2 to 1. Also, the applicant’s
agreement not to operate during winter months insures protection of the
DWA winter shelter functions. Finally, the applicant’s agreement not to
log any of the project lands without first gaining Commission and ANR
approval of a Forest Management Plan insures that the DWA and DWA
buffer areas will be maintained as necessary to support their functions. In
our opinion subcriteria 8(A)(ii)  is met in favor of the project.

Finally, in regard to subcriteria 8(A)(iii),  we note that the applicant has
testified on the record in regard to the nature and quality of this granite
reserve and we find that a suitable alternative site for this project is not
owned or controlled by the applicant.

See Revised Decision at 44. See also MOD at 4,5.

The Commission has completed a comprehensive review, mandated mitigation and
determined that any impact under the Revised Permit is acceptable. The Board concludes
that, within the limited context of RNKP’s  motion for a stay, this review adequately
protects Criterion 8(A) values.

2. Plan for Disposal / Collection of Oil, Fuel, Coolant, Batteries.

RNISP next asserts that Permittees did not submit a plan for the disposal of spent oil,
hydraulic fuel, coolant, batteries, and other toxic substances that the quarry generates.
RNKP  argues therefore that there has been no opportunity to evaluate potential effects to
ground and surface water, and therefore, the values sought to be protected by Criteria
1 (B) and 1 (E) may be adversely affected.
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These concerns are not related to pre-quarrying activities. The Board understands that
the only activities undertaken to date by Permittees are pre-quarrying efforts. Therefore,
RNKP’s concerns are not ripe.

Additionally, the Revised Permit requires that a comprehensive hazardous materials
handling and recycling plan and waste management plan be incorporated into the quarry’s
Operations and Maintenance Plan for Commission review and approval prior to initiation
of quarrying operations. RNKP will have notice of this plan and an opportunity to
comment. To obtain a stay, it is not sufficient for RNKP to simply allege that it is
possible that the Permittees’ materials handling and recycling plan and waste
management plan may allow for adverse effects to Criteria l(B) and l(E). Hypothetical
allegations do not meet the burden of showing that Permittees’ activities will cause
significant impacts on the Criteria. See Jayaraj v. Scappini, 66 F.3d  36,39 (2d Cir. 1995)
(to obtain preliminary injuction  staying action, party must show harm which is imminent
or certain, not merely speculative); c.J: Parker v. Town of Milton, _ Vt. _, 726 A.2d
477,480 (1998) (for purposes of establishing standing, “the existence of an actual
controversy turns on whether the plaintiff is suffering the threat of actual injury to a
protected legal interest, or is merely speculating about the impact of some generalized
grievance.“).

Based on the findings that a materials handling and recycling plan and waste
management plan is required prior to quarrying operations, the Commission concluded
that this project will meet applicable Division of Wastewater Management Regulations
and will not result in the injection of waste materials or harmful or toxic substances into
groundwater or wells. Revised Permit and Revised Decision at 11. The Commission
determined that Criteria l(B) and l(E) will therefore not be impacted by the quarrying
activities. For the purposes of the pending stay request, the Board agrees.

3. Night Sawing.

RNKP asserts that the impacts of wire sawing at night will create an undue adverse
effect on the aesthetic values sought to be protected by Criterion 8.

The Commission’s MOD amended the Permit to require that the Permittees apply for
a permit amendment in order to gain approval for wire sawing outside of the approved
hours of operation. As part of such permit review, the Commission will require an actual
operations test to be conducted in clear, night time conditions. Wire sawing outside of
operating hours is prohibited without amendment to the Revised Permit. See Revised
Permit at 41. See also MOD at 2.

Consequently, RNKP’s  night sawing concerns have been addressed, and therefore,
provide no basis for the granting of the requested stay.
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4. Criterion 10.

Lastly, RNKP argues that the Northeastern Vermont Development Association
Regional Plan for the Northeast Kingdom (“Regional Plan”) encompasses the quarry site,
that the quarry site is located in a forested area of Sheffield that is designated a Rural
Agricultural/Forest Area, and that the plan states that this designated area is not
appropriate for commercial or industrial development unless local zoning bylaws
specifically designate areas for that type of development.

The Revised Permit and Revised Decision find that Sheffield does not have a duly
adopted Town Plan and further state that the Regional Plan is silent with regard to the
issue of developing stone quarries in rural areas.

The Commission’s MOD provides greater analysis on this issue. The MOD points
out that:

. . . it is not clearly apparent that the mining of granite is considered
commercial or industrial.[2]  While mining of granite will occur on site,
the industrial nrocess  of manufacturing product will not. (For example:
the harvesting of trees is not considered industrial while the manufacture
of wood products is industrial.) It is also not apparent that the regional
planners had quarrying operations in mind when they addressed “industrial
development” in the Regional Plan since the Plan envisions such
development occurring in “established industrial parks.” This would be
somewhat impractical. It seems equally unlikely and impractical that the
Regional Plan would expect towns, as a necessary part of their local
zoning efforts, to undertake exploratory efforts to identify commercial
grade granite deposits so that these areas could be zoned for such future
use. We note that other regional plans that speak to quarrying operations
cover resource extraction activities as a distinct land use, separate and
apart from commercial/industrial uses. (See Rutland  Regional Plan.)

MOD at 5.

The Board concludes that the Commission completed a comprehensive review of
Criterion 10 and determined that the project conforms to the Regional Plan.
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Consequently, for purposes of this stay alone, there is no impact on Criterion 10 values
sought to be protected by Act 250.

C. E f f e c t  U p o n  P u b l i c  H e a l t h ,  S a f e t y  o r  G e n e r a l  W e l f a r e .

RNKP argues that by granting the Permit the Commission has undermined the
public’s confidence that the law will be properly applied, and it has thereby caused harm
to the parties to the proceedings as well as to the public welfare. RNKP’s allegations,
however, relate to criteria extensively reviewed by the Commission or other state
agencies, and the impacts were found to be either non-existent or minimal and acceptable.
Therefore, the Board concludes that the public’s confidence will not be jeopardized.

The heart of RNKP’s general welfare argument is simply that RNKP disagrees with
the Commission’s decision. But if this is all that is required of one who requests a stay,
this element of EBR 42 is essentially meaningless. The mere filing of a Notice of Appeal
is evidence that the appellant disagrees with the decision of a commission. Rather, to
meet the burden of showing an effect on public health, safety and general welfare RNKP
must do more; RNKP must show actual harm to public health, safety and general welfare.
RNKP  has failed to make this showing.

RNKP also argues that it has been deprived of the opportunity to participate in the
review of the details of the proposed project, theoretically causing hardship to RNKP and
ultimately resulting in irreparable harm to the environment as well as loss of confidence
in the Act 250 process. These alleged injuries to RNKP as well as the impact on both Act
250 values and the public welfare are not irreparable. RNKP will have an opportunity to
address the details of the proposed project in their appeal from the Revised Permit.

The Board finds therefore that RNISP has not met its burden, at this time, of proving
that the Revised Permit will jeopardize public health, safety and general welfare.

IV. CONCLUSION

RNKP has failed to demonstrate that, on balance, it will incur hardship justifying the
imposition of a stay. Furthermore, RNKP has failed to show adverse impacts to the
values protected by Act 250 and has also failed to show adverse effects on public health,
safety or general welfare. As a result, RNKP has not met its burden to show that a stay is
necessary.

If Permittees proceed with their operations during the pendency of RNKP’s appeal,
they do so at their own peril. In its recent decision denying a stay request in Re:
Winhall/Stratton  Fire District #I and The Stratton Corporation, #2 W05 19-6A-EB  (July
28,1999)[  EB #730Ml], the Board warned the Permittees:
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Of course, the Board wishes to make it clear that any construction
undertaken by Stratton at this time must only occur with the knowledge
that the Board (or Commission on remand) may ultimately find that the
permit should not have been granted. Stratton proceeds at its own risk.
Stokes Communication Corp.,[#3R0703-EB,  Supplemental Memorandum
of Decision (February 26, 1993)] (“If, after hearing, the Board denies or
modifies the permit, the Applicant will have to restore the site to its pre-
construction condition.“).

Id. at 4.

V. ORDER

1. RNKP’S Motion for a Long Term Stay is Denied.

Dated at Montpelier, Vermont this 8th day of September 1999.

ENVIRONMENTAL BOARD*

George Holland
Samuel Lloyd
W. William Martinez
Rebecca M. Nawrath
Alice Olenick

I
1 /
/ /
I i

* Board member Robert H. Opel was not present for and did not participate in the
September 8, 1999 deliberations, but he did review and approve this decision.
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