
Re:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. $0 6001-6092

Barre Granite Quarries, LLC
P.O. Box 9323
South Burlington, VT 05407

and

William and Margaret Dyott
5 South Homestead Drive
Yardley, PA 19067-3 123

Land Use Permit #7C 1079

CHAIR’S ORDER DENYING MOTION FOR
PRELIMINARY STAY

This matter comes before the Environmental Board on a Motion for a
Preliminary Stay and a Motion for a Long Term Stay (“Motions”) tiled pursuant to
Environmental Board EBR (“EBR”) 42 by Residents of Northeast Kingdom
Preservation, Ltd. (“RNKP”), a Vermont nonprofit corporation which was granted
party status by the District 7 Environmental Commission (“Commission”) pursuant to
EBR 14(B)(2).

On June 23,1999,  the Commission issued Land Use Permit #7C1079
(“Permit”) to Barre Granite Quarries, LLC and William and Margaret Dyott
(“Permittees”) to reactivate and expand abandoned granite quarries located on the
Dyott, Padula and Lecours properties in the Town of Sheffield, Vermont.

On July 23, 1999, RNKP filed a Motion to Alter with the Commission.

No appeal of the Commission’s decision to issue the Permit has been filed
with the Environmental Board (“Board”).

On July 28, 1999, RNKP filed its Motions.

On August 3, 1999, the Town of Sheffield noted its opposition to the Motions.

On August 4, 1999, the Permittees filed their Response to RNK.P’s  Motions.

The Chair has deliberated on RNKP’s Motion for a Preliminary Stay. For the
reasons below, the Chair denies the stay.
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II. Discussion

EBR 42 states the circumstances under which stay may be requested:

No decision of the board or district commission is
automatically stayed by the filing of an appeal. Any party
aggrieved by a final order of the board or a district commission
may request a stay by written motion filed with the board
identifying the order or portion thereof for which a stay is sought
and stating in detail the grounds for the request.

EBR 42 then states the factors which the Chair or the Board must weigh when
determining whether to grant a stay; the Board must consider the hardship to the
parties; the impact, if any, on the values sought to be protected by Act 250; and the
effect on the public health, safety  or general weIfare.

Three related jurisdictional questions are presented by the circumstances of
this case: first, whether the Chair or the Board may consider the Motions absent an
appeal from the Commission; second, whether RNKP has standing to bring its
Motions; and third, whether there is a “final order of the . . . district commission”
which can be the subject of a stay.

No appeal from the Commission’s decision to issue the Permit has been filed
with the Board. While EBR 42 does not specifically state that the Board can grant a
stay only after an appeal has been filed, the implication fkom the first sentence of the
Rule is that an appeal must be filed pursuant to EBR 40 before the Board may act.
The Vermont Supreme Court has held that the Board may act only consistent with its
role as an appellate body. In Re Juster Associates, 136 Vt. 577,580-81  (1978); In re
State Highway No. I, Peru, Vermont, 133 Vt. 4,8 (1974). In the absence of an appeal
which transfers jurisdiction from  the Commission to the Board, therefore, the Board
(and the Chair) cannot act on RNKP’s Motions. Collamer  v. Page, 35 Vt. 387,389
(1862) (“[IIt has been held that if the court have no jurisdiction over the subject
matter of a suit, they can render no legal judgment in it.. . .‘I)

The absence of an appeal has proved fatal to a party’s stay petition before.
When faced with similar circumstances in an earlier case, the Board noted that, under
EBR 42, aggrieved parties may seek a stay of a District Commission decision, and
that, under EBR 40(A),  aggrieved parties may also file appeals of District
Commission determinations. The Board then held that a party who had not filed an
appeal with the Board tirn such a Commission determination was not “aggrieved”
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and thus did not have standing to request a stay. J. P. Carrara & Sons, Inc.,
Application #lRO589-3-EB  (Stay Request) (August 3, 1992).

Finally, EBR 42 permits a “party who is aggrieved by a final order of . . , a
district commission” to request a stay. In In re Pelham North, Inc., 154 Vt. 65 1, 6.52
(1990) (Memorandum Decision) the Vermont Supreme Court wrote, “The test for
finality is whether the order makes a final disposition of the subject matter.” Citing In

re Estate of Webster, 117 Vt. 550, 552 (1953).

To be final and appealable an order must end litigation on the
merits or conclusively determine the rights of the parties, leaving I’
‘nothing for the court to do but execute the judgment.’ ” Nagle v.
Lee, 807 F.2d  435,438 (5th Cir. 1987) (quoting Catlin v. United
states, 324 U.S. 229,233 (1945)).

In re Burlington Bagel Bakery, Inc., 150 Vt. 20,21  (1988).

The test of whether a decree or judgment is final is whether it
makes a final disposition of the subject matter before the Court.
Woodard v. Porter Hospital, Inc., 125 Vt. 264,265,214  A.2d  67,
69 (1965).

Morissette v. Morissette, 143 Vt. 52,58 (1983). And see Jordan v. State of Vermont,
Agency of Transportation, 166 Vt. 509,513-14  (1997) (“For an order to be final, it
must have disposed “‘of all matters that should or could properly be settled at the
time and in the proceeding then before the [decision-making body].“ ’ In re Central
Vermont Ry., 148 Vt. 177,178,530 A.2d  579, 580 (1987) (quoting In re Estate of
Webster [citation omitted].“))

Because this matter is presently pending before the Commission on RNKP’s
Motion to Alter, the Permit is not final; there has been no “final order.” Century
Laminating, Ltd. v. Montgomery, 595 F.2d 563,567 (lOth  Cir. 1979),  cert. dismissed,
444 U.S. 987 (1979). There is thus no order which has ended “litigation on the
merits,” or which has “conclusively determine[d]  the rights of the parties,” or which
constitutes a “final disposition of the subject matter before the [Commission].” As
there has been no final order, the Chair does not have jurisdiction to hear RNKP’s
Motion for Preliminary Stay. ’ In re Central Vermont Railway, Inc., 148 Vt. at 179;

1 The Chair is aware that EBR 42 does not provide for the granting of any stay by
either the Commission or the Board under the circumstances presented here. The Chair is
also aware that the lack of a remedy in this case may result in environmental harm. While
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ar ‘e Murphy Motor Sales, Inc. v. First National Bank of St. Johnsbtv,  121 Vt.
4c -05 (1960); Hall v. Lamb. 28 Vt. 85,86 (1855).

Because the Chair finds that she does not have jurisdiction to hear  RNKP’s
R/; n for Preliminary Stay, she does not address or decide the merits of the stay
Pt .xi discussed by RNKP or the Permittees in their respective memoranda.

Even though RNKP’s  stay must be denied for jurisdictional reasons at this
tir _) the Chair wishes to make it clear that any construction undertaken by the
Pt nittees at this time must only occur with the knowledge that the Commission, in
its iecision  on the Motion to Alter, or the Board, if an appeal is taken, may ultimately
fir d that the Permit should not have been granted. The Permittees proceed at their
o\un risk. Stokes Communication Corp., #3R0703-EB,  Supplemental l&morandum
of Decision (February 26, 1993) (“If, after hearing, the Board denies or modifies the
permit, the Applicant will have to restore the site to its pre-construction condition.“)

III. Order

1. RNIWs Motion for Preliminary Stay is denied.

2. RNKP’s  Motion for a Long-Term Stay is referred to the Board for
deliberation on August 18, 1999.

Dated at Montpelier, Vermont this 51h day of August 1999.

ENVIRONMENTAL KU&D

f:\users\johnh\barregranite\mod.stay.8.5.99.doc

this may be a result of a quirk in the EBRs,  the proper remedy for address&&is issue is
through an amendment to EBR 42.


