
 VERMONT ENVIRONMENTAL BOARD
10 V.S.A. §§ 6001-6092

Re: Haystack Highlands, LLC Land Use Permit Application         
                                                                       #700002-10D-EB

       MEMORANDUM OF DECISION

Mountain Meadows Condominium Association (Appellant) appealed the
decision of the District # 2 Environmental Commission (Commission) granting
Land Use Permit #700002-10D to Haystack Highlands, LLC (Permittee).

I. PROCEDURAL SUMMARY

On May 11, 2001, Permittee filed an application with the Commission
seeking authorization to amend Land Use Permit #70002-10B (Dash 10B Permit)
which authorized construction of the Cedar Creek project (Dash 10B Project).
The amendment application sought to revise the previously permitted Cedar
Creek project by changing the number of units and buildings, reducing the size of
the club house to 4,000 square feet (rather than 14,000 square feet), and
reconfiguring the interior roads and building locations located on 19 acres of land
off Mann Road in the Town of Wilmington, Vermont (Project). 

On July 10, 2002, the Commission issued Findings of Fact, Conclusions of
Law, and Order (Decision) and Land Use Permit #700002-10D (Permit).

On August 7, 2002,  Appellant filed an appeal with the Environmental
Board (Board) from the Permit and Decision alleging that the Commission erred
in its conclusions concerning 10 V.S.A.§ 6086(a) (1)(E),(1)(G), (4), (5), and (8)
(Criteria 1E, 1G, 4, 5, and 8); by concluding that, although the amendment
application was not submitted before the prior permit expired, a new permit
application was not required; that the so-called umbrella permits precluded
testimony or evidence regarding various criteria and specifically whether the
project conformed with local and regional plans; and by granting a permit when it
is uncertain how the project will be financed.  The appeal was filed pursuant to 10
V.S.A.§ 6089(a) and Environmental Board Rule (EBR) 6 and 40.

 
On September 13, 2002, Board Chair Marcy Harding convened a

prehearing conference and on September 17, 2002, she issued a Prehearing
Conference Report and Order (PCRO).

On October 16, November 20, December 4, and December 18, 2002,  the
Board deliberated on preliminary issues #2 and 4 as defined in the PCRO.
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II. DISCUSSION

 The following 4 preliminary issues were in the PCRO. At the prehearing
conference, the parties requested the Board to bifurcate the preliminary issues
and consider preliminary issues #2 and 4 first.

1. Whether the Commission or Board have jurisdiction to review an
application to amend a permit which expired before a completed
application was filed.

2. Whether the test established by the Board in In re: Stowe Club
Highlands, #5L0822-12-EB (Jun. 20, 1995), aff'd 166 Vt. 33 (1996),
should apply to the amendment application. 

3. Whether based on the competing policy considerations of flexibility
and finality established by the Board in In re: Stowe Club
Highlands, #5L0822-12-EB (Jun. 20, 1995), aff'd 166 Vt. 33 (1996),
the Board should consider amendment of Land Use Permit
#700002 as amended, and proceed to review the Project.

4. Whether the terms and conditions of Land Use Permits #700002-3,
700033-2, 2W0204-2, and 2W0531-2 bar the review of certain
criteria under 10 V.S.A. § 6086(a) with respect to the Project. 

Preliminary Issue #2

Whether the test established by the Board in Re: Stowe Club
Highlands, #5L0822-12-EB (Jun. 20, 1995), aff'd 166 Vt. 33 (1996), should
apply to the amendment application. 

The Board has consistently stated that it will reach the merits of an
amendment application only after applying the In re Stowe Club Highlands (SCH)
balancing test. In reTown and Country Honda and Robert M. Aughey, Jr.,
#5W0773-2-EB, Findings of Fact, Conclusions of Law, and Order at 11 (Feb. 15,
2001); In re McDonalds's Corp and Murphy Realty Co., Inc., #100012-2B-EB,
Findings of Fact, Conclusions of Law, and Order at 10 - 11 (Mar. 22, 2001); In re
McDonald's Corporation, #1R0477-5-EB, Findings of Fact, Conclusions of Law,
and Order at 12 (Dec. 7, 2000); In re: Donald and Diane Weston, #4C0635-4-EB,
Findings of Fact, Conclusions of Law, and Order at 19 (Mar. 2, 2000).

SCH and its progeny are intended to address a situation where a
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1 In the two seminal cases, Stowe Club Highlands and Nehemiah
Associates, the permittee had built the project pursuant to the permit and
then sought relief from a permit condition in order to allow it to build in
areas that had been set aside. 

2 The Board acknowledges that the Commission treated the application as
an amendment, but this is not an amendment to which the SCH test

permittee has built a project pursuant to a permit and now seeks to amend the
permit in order to realize an advantage. 

The basic tenet of the Stowe Club Highlands doctrine is that a permittee
should not obtain a permit based on one set of representations and
restrictions, and then later, except under limited circumstances, seek an
amendment which relieves it of those restrictions and therefore grants it
greater benefits or advantages than those initially obtained. E.g. Stowe
Club Highlands (amendment not allowed where, to obtain permit,
permittee agreed to condition requiring an open lot and later sought
amendment in order to develop that lot); Nehemiah Associates (same)1;
Re: Bernard and Suzanne Carrier, Land Use Permit Application
#7R0639-1-EB, Findings of Fact, Conclusions of Law and Order (Aug. 19,
1999) (same); Re: Donald and Diane Weston, #4C0635-4-EB, Findings of
Fact, Conclusions of Law, and Order (March 2, 2000) (same); MBL
Associates, LLC, supra (amendment denied where permittee obtained
permit based on representations that certain housing units would remain
affordable in perpetuity and then sought to be relieved of such
requirement). 

Bull’s Eye, supra, at 20. 

However, the SCH analysis does not apply when a permittee is seeking an
amendment which does not release it from a permit condition in order to realize
an advantage under the Criteria of Act 250. In re Home Depot USA, Inc., Ann
Juster, and Homer and Ruth Sweet, #1R0048-12-EB, Memorandum of Decision
at 12 (Nov. 30, 2000); In re Bull's Eye Sporting Center (Altered) and David and
Nancy Brooks, Wendell and Janice Brooks, #5W0743-2-EB (Revocation),
Findings of Fact, Conclusions of Law, and Order at 19 - 22 (Jun. 23, 2000). 

In the instant case, the Permittee did not construct the project allowed by
the Dash 10B Permit; rather, the Permittee has chosen not to use the Dash 10B
Permit and, instead, seeks a permit for an entirely new project.2  Under this set of
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applies.

3 By analogy, if a district commission granted a petition for abandonment of
a permit pursuant to EBR 38(B), clearly the SCH test would not apply to
an application for a new project on the same site.  In that case, the
abandoned permit would be irrelevant, and the district commission would
make a new determination as to whether the proposed project meets the
Criteria without first engaging in a SCH analysis.

circumstances, SCH cannot apply; there is no permit condition from which the
Permittee seeks relief; there is no new advantage which the Permittee, having
availed itself of and used all the benefits of its existing permit, seeks to obtain.
 

SCH and its progeny simply do not apply to this situation.3  Reliance by
parties and the Commission on earlier permit conditions is a major consideration
in the application of SCH, but no party that opposes the amendment could argue
that it relied upon earlier conditions in a permit which was never actually used. 

Preliminary Issue #4

Whether the terms and conditions of Land Use Permits #700002-3,
700033-2, 2W0204-2, and 2W0531-2 bar the review of certain criteria under 10
V.S.A. § 6086(a) with respect to the Project. 

At the Prehearing Conference, the parties agreed to the wording of
Preliminary Issue #4. After reviewing the record and deliberating on the issue,
the Board recognizes that the answer to this preliminary issue is not
determinative and that, although the necessary inquiry may begin with the
permits listed in preliminary issue #4, it does not end there. As a result, the Board
will first review those permits before turning to subsequent permits issued to the
Permittee.

1. Umbrella Permit

The Commission granted umbrella permit status to Land Use Permits
700002-3, 700033-2, 2W0204-2 and 2W0531-2 (collectively referred to as
Umbrella Permit) and held that, for future permit amendments, Permittee did not
need to present evidence under the following criteria:

1(A) Headwaters, 1(D) Floodways (Haystack property), 6
Educational Services, 8 Wildlife, Natural Areas and Historic Sites,
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4 The Board vacated the umbrella permit policy in 1993 due to confusion in
its implementation and the fact that vested rights were granted under
criteria of the Act contrary to Board decisions and Vermont Supreme Court
precedent. The Board subsequently adopted the Master Permit Policy on
February 25, 1998, and amended it on March 29, 2000. The Board’s
Master Permit Guidance Document was adopted on May 19, 1999.

5 The Board recognizes that the Umbrella Permit and other permits issued
to the Permittee form a complex and confusing web that cannot be

9(B) and (C), Agricultural and Forestry Soils, 9(D) & (E) Earth
Resources, 9(H) Costs of Scattered Development, 9(L) Rural
Growth Areas, 10 Conformance with the Local Plan (Wilmington)
and Conformance with the Regional Plan. Haystack Group, Inc.
#70002-3, 700033-2, 2W0204-2 and 2W0531-2, Findings of Fact
and Conclusions of Law and Order at 2 (Jul. 2, 1985).

Umbrella permits are the predecessors to master permits.4  The chief
purpose of umbrella permits was to “facilitate the environmental review of
complex developments and to decrease the cost and uncertainty of the Act 250
process for prospective tenants in a complex project, while at the same time
insuring that the vital interests of the public and natural environment are
safeguards as required by the act.” In re  Paul E. Blair Family Trust, #4C0388-
EB,  Findings of Fact Conclusions of Law and Order at 6 (Jun. 16, 1980). 
Umbrella permits enabled large projects to proceed in phases by allowing a
permittee to rely on the original findings for designated criteria, which are set
forth in the umbrella permit.

In In re: Taft Corners Associates, Inc., 160 Vt. 583 (1992), the Vermont
Supreme Court held that findings and conclusions in an umbrella permit are final
and not subject to attack in a subsequent application proceeding whether or not
they were properly granted in the first place. Thus, Taft Corners stands for the
proposition that the Board cannot reopen an umbrella permit which has not been
appealed. However, the case provides an exception that allows review of criteria
if there is a material or substantial change to the project approved in the umbrella
permit. 

2. Dash 10B Project

The Board recognizes the finality of the Umbrella Permit, although in this
instance it is difficult to determine its breadth.5 Fortunately, the Board does not



Haystack Highlands, LLC.
Land Use Permit #700002-10D-EB
Memorandum of Decision
Page 6

untangled without assistance from the Commission which authored the
permits and more focused and illuminating briefing from the parties. The
Umbrella Permit appears to reference permits that do not correspond to
any permits the parties provided or the Board could locate. In fact, the
Umbrella Permit appears to reference itself. In addition, the Umbrella
Permit authorizes snowmaking improvements, chairlifts, and a golf course,
but no residential units. Should the Board in the future be asked to
determine whether a project is covered by the Umbrella Permit, the
Permittee would need to demonstrate that the project is located within the
area addressed by the Umbrella Permit and, through the use of plans and
elevations, that the project is not a material or substantial change from the
project originally approved in the Umbrella Permit. The Permittee did not
demonstrate that in this case.

6 In its Dash 10B Permit decision, the Commission relied upon the
application and the Umbrella Permit in holding that the applicants had
already met their burden of proof on Criteria 1, 1(A), 1(C), 1(D), 1(F), 6, 8,
8(A), 9(A), 9(B), 9(C), 9(D), 9(E), 9(H), 9(J), 9(K), 9(L), and 10. The
Commission did not state which Criteria were satisfied by the application
versus the Umbrella Permit.

7 The Project Review Sheet was not sent to all parties and is not binding on
those to whom it was not sent.

have to make such a determination because subsequent to the Umbrella Permit,
the Commission issued the Dash 10B Permit for the Dash 10B Project, the
predecessor to the present Project. The Dash 10B Permit authorized the
construction of 80 condominium units, a pool, two paddle tennis courts, one
tennis court, and project infrastructure. The Dash 10B Permit was not appealed
and is final.6

The current Project is a request for an amendment of the Dash 10B
Permit. In a Project Review Sheet dated April 20, 2001, the District Coordinator
determined that the Project is a material change from the Dash 10B Project. 7

The Commission’s Decision reiterated the District Coordinator’s ruling that the
Project is a material change, and as a result, treated the matter as a minor
application pursuant to EBR 51.

3. EBR 51
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8 The Board notes that in In re Raponda Landing Corporation, #2W0604-3-
EB, Memorandum of Decision at 1 (Oct. 4, 1988), and in In re Norman P.
Kelley #5W0961-3-EB, Findings of Fact, Conclusions of Law, and Order at
6 (Mar. 12, 2002), the Board reviewed whether the Commission abused its
discretion in determining pursuant to EBR 51(D) that no substantive
issues were raised. The Board now believes that the proper review should
be de novo, and therefore, declines to follow those earlier decisions.

The Appellant requested that the Commission consider the Project to be a
substantial change which would result in the Project being treated as a new
project with all Criteria subject to review. The Commission rejected the
Appellant’s request and held that the difference between a substantial change
and a material change is a “distinction without a difference” because a
consideration of the Project as a material change allows the Commission to
review all Criteria. 

           The Appellant also requested a hearing on several Criteria pursuant to
EBR 51(B). Under EBR 51(D), upon receipt of a request for a hearing, the
Commission shall convene a hearing if it determines that substantive issues have
been raised. Pursuant to EBR 51(D) and (F), the hearing and the findings of fact
and conclusions of law can be limited to those Criteria at issue. The Commission
held a hearing, and pursuant to EBR 51, limited the findings and conclusions to
Criteria 1(E), 1(G), 4, 5, and 8, presumably because it determined that no
substantive issues were raised on other Criteria.

 In the Commission’s Decision, it appears that the Commission did not rely
on the Umbrella Permit in making its findings or conclusions. Therefore,
preliminary issue #4 as framed need not be answered. Likewise, the question of
whether the Project should be considered as a material or substantial change
need not be answered since the Commission appeared to open its review to all
Criteria under the material change analysis. The real issue hinges on whether the
Appellant is entitled to a hearing on any additional Criteria besides Criteria 1(E),
1(G), 4, 5, and 8. This question turns on whether there are substantive issues to
be determined concerning the other Criteria.

Pursuant to 10 V.S.A.  § 6089(a)(3), the Board holds a de novo hearing8

on all of the Commission’s findings and conclusions that are raised in an appeal.
Therefore, the Board will review whether there are substantive issues to be
determined on other Criteria raised before the Commission.

The Board does not have jurisdiction to decide issues regarding Criteria
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9 Under 3 V.S.A. §810(4), notice may be taken of judicially cognizable facts
in contested cases. In addition, and with limited exceptions, "[t]he rules of
evidence as applied in civil cases ... shall be followed" in contested cases
before administrative bodies. Id., §810(1). Pursuant to the Vermont Rules
of Evidence, "[a] judicially noticed fact must be one not subject to
reasonable dispute in that it is … capable of accurate and ready
determination by resort to sources whose accuracy cannot reasonably be
questioned." V.R.E. 201(b); see In re Handy, 144 Vt. 610, 612 (1984).
Official notice of a judicially cognizable fact may be taken whether
requested or not and may be done at any stage of the proceeding. 3
V.S.A. §810(4); V.R.E. 201(c) and (f). Upon timely request, a party is
entitled to an opportunity to be heard as to the propriety of taking official
notice and the tenor of the matter noticed. See V.R.E. 201(e). Findings of
Fact may be based upon officially noticed matters. 3 V.S.A. § 809(g).

10 Pursuant to EBR 51(D), the Commission has the discretion to address
additional criteria beyond what the parties identify. The Commission
granted party status to the Appellant on Criteria 1(E) and  1(G) as well as
Criteria 4, 5, and 8.

that were not raised before the Commission and ruled upon by it. In re MBL
Associates, #4C0948-1-EB Memorandum of Decision (May 4, 1998). Therefore,
the Appellant can only request the Board to consider substantive issues
concerning a specific Criterion if it first requested the Commission to hold a
hearing on that Criterion. 

The Board takes official notice of the Commission’s file for this
amendment application.9 On June 8, 2001, the Appellant submitted a “Notice of
Request for a Hearing on Application #700002-10D Haystack Highlands” to the
Commission. The Notice asserted that the Project would have a direct impact on
the Appellant’s property concerning Criteria 4, 5, and 8. On July 11, 2001, the
Appellant supplemented its prior request by adding Criterion 10. There is no
indication in the Commission’s file that the Appellant raised substantive issues on
any other Criteria. The Commission’s decision addressed Criteria 1(E), 1(G), 4,
5, and 8.10 Therefore, the Appellant is limited to demonstrating before the Board
that there are substantive issues that require a hearing on Criterion 10. 

The Commission granted the Appellant party status on Criteria 1(E), 1(G),
4, 5, and 8. The Appellant also requested party status on Criterion 10. Since
there is ambiguity in the Commission’s Decision on party status for Criterion 10,
the Board will allow the Appellant to attempt to raise substantive issues on
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Criterion 10, as noted above.

It does not appear that the Appellant requested party status before the
Commission on the other Criteria. Therefore, it cannot appeal them to the Board
now. In re Leonard and Rose Lemieux #3R0717-EB Memorandum of Decision at
2 (Aug 12, 1993). Even if the Appellant requested but was denied party status on
any other Criteria, the Appellant’s failure to appeal that denial bars it from
appealing those Criteria to the Board.

III. ORDER

1. The Board takes official notice of the Commission’s file for the
Permit application.

2. The Stowe Club Highlands test does not apply to the amendment
application. Therefore, the Board will not need to address
preliminary issue #3.

3. On or before Tuesday, January 14, 2003, the parties shall submit
written memoranda on whether there are any substantive issues
concerning Criterion 10 that require a hearing.

4. On or before Tuesday, January 14, 2003, the parties shall submit
written memoranda on preliminary issue #1.

5. On or before Tuesday, January 28, 2003, the parties may submit
responsive written memoranda on whether there are any
substantive issues concerning Criterion 10 that require a hearing
and preliminary issue #1.

Dated at Montpelier, Vermont this 20th day of December, 2002.

ENVIRONMENTAL BOARD

_/s/Marcy Harding______________
Marcy Harding, Chair 

                  John Drake
Bernie Henault
George Holland
Samuel Lloyd
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Alice Olenick
Jean Richardson
Donald Sargent


