
Re:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A. $4 6001-6092

George, Mary, and Rene Boissoneault
Land Use Application #6F0499-EB

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

This decision pertains to an appeal from Land Use Permit #6F0499  issued to
George, Mary, and Rene Boissoneault (collectively the “Boissoneaults”) pursuant to 10
V.S.A. $5 6001-6092 (“Act 250”) authorizing the subdivision of a 134 acre tract of land
into 25 single family lots and the construction of two access roads. Specifically, the
appeal concerns whether the proposed project conforms with 10 V.S.A. 3 6086(a)(2)
(sufficient water supply), (3) (burden on existing water supply), (5) (traffic), (8)
(aesthetics), (9)(C) (secondary agricultural soils), and (9)(H) (scattered development)
(“Criteria 2, 3, 5, 8, 9(C), and 9(H)” respectively).

As explained below, the Environmental Board (“Board”) concludes that the
proposed project complies with Criteria 2,3, and 5. The Board also concludes that the
proposed project fails to satisfy Criteria 8,9(C), and 9(H). Accordingly, the Board
declines to issue a permit for the proposed project.

I. BACKGROUND

On April 22, 1996, the Boissoneaults filed an application with the District #6
Environmental Commission (“District Commission”) seeking approval under Act 250 to
subdivide a 134 acre tract of land into 25 single family lots, with on-site water and
wastewater services, and to construct two access roads off of Toof Road in Fairfax,
Vermont (“Project”).

d

On June 4, 1997, the District Commission issued Land Use Permit #6F0499
together with supporting Findings of Fact, Conclusions of Law, and Order (“Permit”).

On July 3, 1997, the Town of Westford  Planning Commission (“Appellant”) filed
an appeal with the Board contending that the District Commission erred by finding that
the Project complies with Criteria 2,3,5,8,9(C), and 9(H).

On July 28, 1997, then Board Chair John T. Ewing (“Chair”) convened a
prehearing conference. Donna and Gordon Hill, Jr. (collectively the “Hills”), appearing
pro se, orally requested party status in the appeal.

On July 30, 1997, the Hills filed a written request for party status as to Criteria 2,
3, and 8.

On July 30, 1997, the Chair issued a Preheating Conference Report and Order
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setting forth deadlines for the submission of prefiled testimony and other documents and
outlining the preliminary and substantive issues on appeal.

On August 12, 1997, the Boissoneaults filed a Preliminary Issue Memorandum
addressing the issue of what constituted evidence of a written community aesthetic
standard for purposes of Criterion 8.

On August 20, 1997, the Chair issued a Preliminary Ruling concerning evidence
of a written community aesthetic standard and the Hills’ party status, which is
incorporated herein by reference.

On September 2, 1997, the Chair issued a Memorandum to Parties
accommodating the Boissoneaults’ request to postpone the public hearing in the appeal
until December, 1997.

In September and October, 1997, the parties filed direct and rebuttal prefiled
testimony and exhibits.

On November 4, 1997, the parties filed proposed findings of fact and conclusions
of law.

On November 4, 1997, the Boissoneaults filed objections to Appellant’s testimony
and exhibits and to the Hills’ prefiled testimony (“Evidentiary Objections”), a Motion to
Strike Prefiled Testimony of Robert Rooks and Richard W. Heaps (“Motion to Strike”),
and a Motion to Dismiss the Appeal as to Criteria 2,5, and 9(H) (“Motion to Dismiss”).

On December 81997,  the Chair convened a second prehearing conference by
telephone. The Chair orally ruled on the Evidentiary Objections, the Motion to Strike, .
and the Motion to Dismiss.

On December 10,1997,  the Board convened a hearing in Essex Junction, VT.
The following parties participated: Appellant by Richard Heaps, the Boissoneaults by
Richard A. Spokes, Esq., and the Hills, pro se. The Board approved the Chair’s oral
rulings made December 8, 1997, conducted a site visit, accepted documentary and oral
evidence into the record, and heard opening and closing statements. After recessing the
hearing, the Board deliberated on December 10, 1997, and January 28, 1998.

Based upon a thorough review of the record, related argument, and the parties’
proposed findings of fact and conclusions of law, the Board declared the record complete
and adjourned. The matter is now ready for final decision. To the extent that any
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proposed findings of fact are included within, they are granted; otherwise, they are
denied. See Petition of Village of Hardwick Electric Department, 143 Vt. 437,445
(1983).

II. ISSUES

1. Whether the Project has sufficient water available for its reasonably
foreseeable needs under 10 V.S.A. $6086(a)(2)  or will cause an unreasonable burden on
the water supply currently utilized by existing residences under 10 V.S.A. $ 6086(a)(3).

2. Whether the Project will cause unreasonable congestion or unsafe
conditions on Toof Road / Cambridge Road under 10 V.S.A. 0 6086(a)(5).

3. Whether the Project will have an undue adverse effect on the scenic or
natural beauty and aesthetics of the area under 10 V.S.A. 0 6086(a)(S).

4. Whether the Project will significantly reduce the potential of the secondary
agricultural soils of the site under 10 V.S.A. 0 6086(a)(9)(C).

5. Whether the additional costs of public services and facilities caused
directly or indirectly by the Project will outweigh the tax revenue and other public
benefits of the Project under 10 V.S.A. 3 6086(a)(9)(H).

III.

1.

2.

3.

4.

5.

FINDINGS OF FACT

On April 22, 1996, the Boissoneaults filed an application with the District
Commission seeking Act 250 approval to subdivide a 134 acre tract of land into
25 single family lots, with on-site water and wastewater services, and to construct
two access roads off of Toof Road in the Town of Fairfax, Franklin County,
Vermont (previously defined as the “Project”). The Boissoneaults plan to develop
approximately 61 acres (“Project Site”) of the 134 acre tract.

The Project is known as the Oak Hill View subdivision.

The Project’s southern boundary is adjacent to the border of the Town of
Westford. Westford is in Chittenden County.

The Project’s eastern boundary is bordered by Toof Road.

The Department of Environmental Conservation issued the Boissoneaults
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6.

7.

8.

9.

10.

11.

12.

13.

14.

15.

Subdivision Permit #EC-6-1889 on March 22, 1996 in connection with the
Project.

Subdivision Permit #EC-6-l 889 approves of on-site drilled wells for each of the
Project’s residential lots.

In the vicinity of the Project Site, the regional direction of the ground-water flow
is north and west, from the regional recharge area located in the forested Oak Hill
region to the Lamoille River. The Oak Hill region is located to the south and east
of the Project Site and the Lamoille River is to the north of the site.

The elevation of the Oak Hill regional recharge area is higher than that of the
Lamoille River discharge area.

There are 44 existing water supply wells in the vicinity of the Project Site. All of
the wells are drilled into the underlying metamorphic schist bedrock and obtain
water that flows through the fractures in the schist.

Thirty seven of the existing wells in the vicinity of the Project Site, including the
three wells closest to the site, are located to the south or southwest of the Project.
Three are located to the west, one is located to the north, one is located to the
northeast, and two are located to the east.

Most of the existing wells are located to the south, east, and southwest of the
Project Site, which makes them up-gradient or cross-gradient from the Project.

The Hills’ water supply well is located approximately 55-70 feet south of the
Project’s southern boundary. It is the existing well that is located closest to the
Project.

The Hills’ well is located up-gradient of the Project Site.

The Hills’ well is a 277 foot bedrock well with a yield of ten (10) gallons per
minute. This yield greatly exceeds that required for their domestic needs.

The available water supply in the area and within the Project Site itself can be
estimated using three different methods:

(i) The first analysis is based on a conservative estimate that 20% of
the average annual rainfall in the area will infiltrate the soils and recharge
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16.

17.

The estimates in Finding #15 above rely on a regional analysis.

It is unlikely that the water supply wells in the Project will negatively impact
existing up gradient wells, including the Hills’ well. Without water-bearing
fracture orientation data from individual wells and aquifer data obtained from
pump tests, however, the potential interference of any one water supply well on
another well in fractured bedrock aquifer cannot be predicted with certainty.

18. A reasonable estimate of the available water supply in the area is 179 - 25 1
gallons per minute. A reasonable estimate of the available water supply within
the Project Site itself is 37 gallons per minute.

19. The State of Vermont requires that water supply systems be designed to provide
75 gallons of water per day for each full time resident.

20. Assuming that each of the 44 existing homes in the area is occupied by a family
of six, each existing well would generate a demand of 450 gallons per day.
Therefore, the existing 44 water wells would generate a regional demand of
19,800 gallons per day or 14 gallons per minute.

21. Assuming that each of the proposed 25 additional homes is occupied by a family
of six, the wells for the Project would generate a demand of 11,250 gallons per
day, or 7.5 gallons per minute.

22. The combined estimated demand on the regional water supply is 21.5 gallons per
minute (14 gallons for existing homes + 7.5 gallons for the Project).

23. The combined estimated demand on the regional water supply is well below the

the bedrock aquifer. In making this estimate, it is assumed that only 80%
of the land surface in the area would be permeable.

(ii) The second analysis uses the same methodology as the first, but it
includes only the land surface area of the Project Site in the calculations.

(iii) The third analysis assumes that the existing wells have tapped the
entire water supply for the area - that is, that the proposed wells would
draw from the same fracture system as the existing wells. It is then
calculated that the available water supply for the area is 50% of the sum of
the estimated drillers’ yields for existing wells.
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24. Toof Road is a two lane, gravel road that lies in a north-south direction. It
extends south from Fairfax into the Town of Westford where it is known as
Cambridge Road.

25. The Institute of Transportation Engineers (“ITE”) has compiled national averages
of vehicular trips generated by a residential subdivision like the Project in a
publication entitled Trip Generation. 5th Edition (199 1, revised 1995).

26. Based on ITE averages for single family detached residences, the Project will
generate approximately 24 morning peak hour, 3 1 afternoon peak hour, and 288
daily weekday vehicle trips.

27.

28.

A majority of the morning and afternoon peak hour trips will be work-related.

Based upon the 1990 census which quantified the place of work by town of
residence, approximately 55% of the work-related Project traffic generated during
the morning peak hour will travel to the south along Cambridge Road through
Westford.

29. If 5 5% of the estimated 3 1 afternoon peak hour trips come from the south, then 17
Project vehicles would travel along Cambridge Road.

30. The Vermont Agency of Transportation (“AOT”)  guidelines require that traffic
impact studies be conducted for any development that generates more than 75
vehicle trips during the peak hour. The Project’s estimated 3 1 vehicles per hour
(“vph”)  during afternoon peak hour is 41% of the minimum number of vehicles
for which AOT would require a study.

31. A traffic count was conducted on Toof Road / Cambridge Road at the Fairfax /
Westford town line between Friday, August 22,1997 and Wednesday August 27,
1997 (the “Traffic Count”).

32. The Traffic Count revealed that the highest volume of traffic occurred between
5:00 p.m. and 6:00 p.m. The highest number of vehicles during this peak hour
occurred on Monday, August 25, 1997, when 34 vehicles were counted. There
was an average of 33 vph during the peak hour on weekdays.

33. The ideal capacity of a two lane, rural highway is approximately 2,700 vph. Toof

estimated available water supply.



P

r‘
:Iji
;’
:;
/ /
2 !

/ :

Ii

/j
;I
j;

Re: George, Mary, and Rene Boissoneault
Land Use Application #6F0499-EB

Findings Of Fact, Conclusions of Law, and Order
Page 7

34.

35.

36.

37.

38.

39.

40.

41.

Road / Cambridge Road is not a typical two lane rural road because it is gravel.
Therefore, the ideal capacity for Toof Road / Cambridge Road is 20% of a typical
two lane road - or 540 vph. There is sufficient capacity to accommodate an
additional 17 vph generated by the Project.

The Traffic Count classified the type of vehicle traveling along Toof Road /
Cambridge Road between Westford  and Fairfax as follows:

84% passenger cars or pickup trucks
11% three-axle, single-unit trucks
4% four-axle, six-tire trucks
1% larger trucks

On average, one three-axle, single-unit truck causes 2,300 times more damage to a
road than a passenger car because the truck is much heavier and its weight is
concentrated in a small area around the tires.

Road damage from a vehicle is proportional to its “equivalent single axle load”
(“ESAL”)  factor. AOT publishes the ESAL factors for each type of truck on
Vermont Highways. Applying the ESAL factors to the type and numbers of
vehicles recorded in the Traffic Count, trucks (other than pickup trucks) account
for 16% of the traffic on Toof Road / Cambridge Road at the Westford / Fairfax
town line but cause 99% of the damage to the road.

The additional passenger cars generated by the Project will increase the average
damage to the road by 0.15%. The damage caused by 18 three-axle trucks causes
the same amount of damage as the estimated number of vehicles from the Project
will cause in one year.

The vehicles generated by the Project will not cause unreasonable damage to Toof
Road / Cambridge Road.

The Vermont State Standards for low-volume, rural collector roads require an 18
foot traveled way and 2 foot shoulders.

Cambridge Road has a traveled way of 22 feet with 2-3 foot shoulders.

According to the AOT published accident report, there was only one accident on
Cambridge Road between 1991 and 1995. This accident was caused by slippery
road conditions.
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42. There are no deficiencies in Cambridge Road that would cause the additional
Project traffic to create undue safety hazards.

43. The Project is located in the southeast corner of Franklin County, south of Route
104 and the Lamoille River. It is approximately sixteen miles from downtown
Burlington.

44. The 61 acre Project Site is a flat, sandy escarpment above the Lamoille River.

45. The Project Site has been gradually cleared during the past ten years. What was
once a dense white pine forest, is now open, meadow land on which corn is
grown. Geese, wild turkeys, and deer are regularly observed there.

46. The Boissoneaults plan to locate the Project between Toof Road and the
approximately 73 acres of land remaining on the 134 acre tract. The remaining 73
acres are either too steep or too wet to be cultivated or developed.

47.

48.

The Project, as proposed, consists of 25 single family residential lots situated in a
grid fashion. The lots range in size from 2.0 acres to 6.9 acres. The majority of
the lots are approximately 2.0 acres.

The Project, as proposed, includes two internal roads. The first, Ring Rock Road,
is entered from Toof Road approximately 460 feet north of the Fairfax / Westford
town line and continues in a roughly westerly direction. The second, Oak Hill
Road, is entered from Toof Road approximately 600 feet south of the northern
property line. It begins in an easterly direction and then curves sharply to the
south where it ultimately joins Ring Rock Road.

49.

50.

51.

The Project, as proposed, includes five driveways off of Toof Road, spaced at
roughly equal distances along that road between the entrances to Ring Rock Road
and Oak Hill Road.

Under the Project as proposed, the 25 residential lots and the associated roads and
driveways cover nearly all of the 61 acres of the Project Site.

The Project includes no clustering or other community planning. The Project
roads and the five driveways off Toof Road are designed to maximize the number
of single family lots that can fit onto the Project Site. The Project is not designed
to preserve open space or economize on the cost of roads and utility services.
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52.

53.

54.

55.

56.

57.

58.

Home owner covenants will require that houses within the Project be of a
traditional form. The exterior of the houses will be brick, stone, or clapboard
(vinyl or wood) and will be white or earth tones. Chimneys will be clad in brick
or stone. Roofs cannot be built at an angle less than 5 in 12 and can be covered
only in asphalt, wood, or slate shingles.

The proposed single family homes in the Project will be one and two story homes
of a character similar to those found in the surrounding area

Plantings valued at $1,000 per home are included as part of the Project’s
landscaping plan. On average, they will include 10 trees and 23 shrubs per home.

The Boissoneaults will execute a Declaration of Covenants, Conditions, and
Restrictions to ensure compliance with housing design standards.

In the vicinity of the Project, the town of Fairfax is predominantly rural and
agricultural in nature. The area has a low density of housing.

In the vicinity of the Project, the town of Westford is also predominantly rural and
agricultural in nature but it is an emerging suburban area, with newer homes,
higher densities, and developed subdivisions.

The Project is not consistent with the development patterns in neighboring
Westford. For example:

The Northwoods subdivision consists of 12 homes clustered alone on an
extension of Plains Road leaving open a large tract of forest land. None of
the homes is visible from Plains Road.

Greenwood Drive is adjacent to the Project Site. It is part of Northwoods
subdivision but is separated from it by a tract of forest land. The road
serves four homes. Only one of the homes can be seen from Cambridge
Road.

Residences bordering the eastern edge of Cambridge Road in Westford are
in a 10 acre zoned district. Many of the homes are on much larger tracts.
The homes along the westerly side are on lots no smaller than three acres.

Only one or two of the 11 clustered homes in Deer Run Lane are visible
from the road.
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6 1.

62.

63.

59.

60.

64.

65.

66.

67.

68.

69.

Oak Hill Lane, which lies l/2 mile south of the Project Site, serves two
lots. Neither house is visible from Cambridge Road.

The Lamoille River is considered a scenic corridor by the Vermont Agency of
Natural Resources. Route 104, although not considered scenic, is an important
public corridor.

A person traveling along Toof Road / Cambridge Road or Route 104 in the
vicinity of the Project passes through a landscape characterized by farm land, the
Lamoille River, occasional houses, and open lands.

The Project Site, which is a 61 acre meadow, is an integral component of the
area’s scenic and natural beauty.

The Project will not be visible from Route 104 and the Lamoille River.

A motorist traveling along Toof Road at 35 mph will view the site for
approximately one minute.

The Project will be visible from surrounding residences.

The Boissoneaults plan to plant 97 6’-8’ tall white pine trees 15 feet on center
along Toof Road. In addition, they propose to plant 206 24”-30”  tall grey
dogwoods every 7.5 feet along Toof Road.

With the exception of the limited visibility permitted via the five driveways and
the Project’s roads, the proposed screening along Toof Road and the southern
property boundary will block views of the Project.

The Boissoneaults plan to plant one hundred and fifteen 4’-5’  tall white pine trees
15 feet on center at the southern property boundary, to act as screening along the
Westford town line.

White pine trees tend to lose their lower branches as they mature which decreases
their efficacy as screening.

The Hills’ property adjoins lot 22 of the Project. The Hills’ home is closer to a
Project road than any other existing residence. The Hills’ property line is
approximately 500 feet from the point where Oak Hill Road joins Ring Rock
Road.
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70.

71.

72.

73.

74.

75.

76.

77.

78.

79.

80.

The headlights from vehicles traveling south on Oak Hill Road will point directly
at the Hills’ residence.

The Boissoneaults have agreed to plant a staggered, double row of white spruce
trees along the Hills’ property line in order to screen the Hills’ home from car
headlights. The white spruce trees will be planted at 15 feet on center.

The additional screening to which the Boissoneaults have agreed will mitigate the
effect of car headlights at the Hills’ property.

Covenants will be added to ensure that the Homeowners Association maintains
the proposed landscaping.

There are no written community standards intended to preserve the aesthetics and
scenic beauty of the area in which the proposed Project is located. The Northwest
Regional Planning Commission Plan and the Town of Fairfax Town Plan, Zoning
Regulations, and Subdivision Regulations do not mention the area in which the
Project is located or the Project Site as having scenic significance.

The Project does not include street lights.

After designing the Project in the proposed grid format, the Boissoneaults
consulted a landscape architect. The landscape architect would have considered a
number of design options, including higher densities and more open space, if he
had been retained earlier in the design process. The Project as proposed, with its
grid format and 2.0 acre average lots, would not have been the landscape
architect’s preferred design in such a predominantly rural area.

The Boissoneaults own and farm land in Fairfax, along Route 128 in Westford,
and in St. Albans.

The soils found on the Project Site are Windsor Loamy Sand. The site has a O-8%
slope. The soils are excessively drained and do not have the ability to retain much
water. The soils are not well supplied with plant nutrients.

The soils of the Project Site are secondary agricultural soils.

The Boissoneaults presented testimony that the soils on the Project Site have
limitations that cannot easily be overcome and that they cannot receive a
reasonable return on the fair market value of the land if it continues to be devoted
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81.

82.

83.

84.

85.

86.

87.

88.

89.

90.

to agriculture.

The Boissoneaults have not provided any financial statements or other evidence
regarding the profitability of the Project Site for agricultural purposes.

The Boissoneaults have proposed an off-site mitigation plan for the Project. The
Boissoneaults propose to conserve 32 acres of land (“Mitigation Parcel”) through
deed restrictions, to offset the loss of the agricultural potential of the
approximately 61 acres to be developed by the Project.

The Mitigation Parcel is not part of the 134 acre Project tract. It is located to the
north of the Project on Route 104, in the flood plain along the Lamoille River.

The soils found on the Mitigation Parcel are Limerick Silt Loam and Ondawa
Variant Silt Loam. Both of these soils are primary agricultural soils.

The Mitigation Parcel is part of the Boissoneaults’ farming operation. The soils
are highly responsive to fertilizers, there are no hindrances to cultivation, and the
crop yields have been high.

Because  of its location within the floodplain, the Mitigation Parcel cannot be
developed. The Mitigation Parcel has value only as agricultural land and open
space.

There is no dispute that the project constitutes scattered development pursuant to
Criterion 9(H).

The Boissoneaults propose to build the Project at a maximum rate of two units per
year over a thirteen year period.

The Project will place no demand on the Town of Fairfax in connection with the
following services: sewer, water supply, refuse removal, and internal roadway
maintenance.

The Boissoneaults’ economic expert, Phyllis W. Isley, utilized a regression
analysis to estimate the costs of providing public services to the Project.

I
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91.

92.

93.

94.

95.

96.

Ms. Isley estimated the projected costs of providing municipal services to all
residences in the Town of Fairfax as follows:

&&r Amount

1998 $174,391
1999 $180,140
2000 $185,889
2001 $191,638
2002 $197,387

Ms. Isley estimated that, built at a rate of two homes per year, the Project homes
would represent .2% of the total Fairfax homes in 1998, .4% in 1999, .5% in
2000, .7% in 200 1, and .8% in 2002.

Ms. Isley, estimated the projected costs of providing municipal services to the
Project homes as follows:

m Amount

1998 $ 349
1999 $ 721
2000 $ 929
2001 $1,341
2002 $1,579

average $ 167 per home per year

Ms. Isley estimated that each Project home will pay $783 in taxes annually for
municipal services based upon an assessed value of $135,000 and an effective tax
rate of $0.58.

Based upon Ms. Isley’s estimates, each Project home will pay approximately $616
more in taxes per year for municipal services than the cost of delivering those
services ($783 - $167 = $616).

Appellant’s economic expert, Arthur Woolf, estimated the increase in municipal
costs to the Town of Fairfax caused by the Project by a per capita expenditure
analysis. He estimated the per capita expenditures to be $261 annually. Mr.
Woolf estimated that there will be an average of 4.0 residents in each of the
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97.

98.

99.

100.

101.

102.

103.

104.

105.

Project homes based on figures provided for the northeastern United States in a
treatise on assessing the impact of development. The treatise, published in 1994,
is based on data collected in the 1980s.

Mr. Woolf estimated the municipal cost of the 100 new residents living in the
Project as $26,100 ([4.0 residents x 25 homes] x $261 = $26,100).

Mr. Woolf estimated that the 25 Project homes will pay $18,664 in taxes annually
for municipal services. He bases this estimate on the Boissoneaults’ estimate that
the Project will add $135,000 to the grand list and the 1995 municipal tax rate of
$0.553. I

Based upon $k. Woolf s estimates, the Project’s net cost to the municipal budget
of Fairfax is $7,436 ($26,100 additional cost of services - $18,664 taxes generated
= $7,436) or bn average of approximately $297 per Project home ($7,436 / 25 =
$297). ~

Mr. Woolf s estimates do not take into account that the Project will be phased over
a thirteen year period.

Between 198/3 and 1995, the number of persons per household in the Town of
Fairfax declined from 3.28 per household to 2.72 per household. For Franklin
County as a whole during the same period, the number of persons per household
fell from 2.74 to 2.65.

All of the Project homes would be built after the effective date of “Act 60,” the
new state-wide educational funding legislation.

Ms. Isley testfied that the portion of educational costs paid for by residential
property will diminish under Act 60. Accordingly, she opined that the ProjectP
would have no impact on the costs of educational services in Fairfax.

Mr. Woolf esiimated  that the annual net cost to the Fairfax school system for
children living in the Project would be $5,0 15 greater than the school tax revenues
generated by the Project.

I

The experts provided conflicting evidence regarding the effect Act 60 will have
on the cost of providing  educational services in the Town of Fairfax. Both experts
challenged the other’s methodology and understanding of Act 60.
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IV. CONCLUSIONS OF LAW

A. Jurisdiction and Scope of Review

The Project involves the division of land into 10 or more lots for the purposes of
resale and therefore is a “subdivision” subject to Act 250 jurisdiction. 10 V.S.A.
$ 600 l(19). It also involves the construction of roads that are providing access to more
than five parcels. EBR 2(A)(6).

When a party appeals from a District Commission determination, the Board
provides a “de novo hearing on all findings requested by any party that files an appeal or
cross-appeal, according to the rules of the [Bloard.”  10 V.S.A. 3 6089(a)(3). Board rules
provide for the de novo review of a District Commission’s findings of fact, conclusions
of law, and permit conditions. EBR 40(A). Thus, the Board cannot rely upon the facts
stated, conclusions drawn, or conditions issued by the District Commission regarding the
criteria on appeal in this matter. Rather, it must regard the Permit as evidence to be
offered by the parties.

B. Preliminary Issues

1. Motion to Dismiss

The Boissoneaults filed a motion requesting the Board to dismiss the appeal as to
Criteria 2,5, and 9(H). At the second prehearing conference, the Chair made preliminary
rulings regarding this motion. The Board affirmed the Chair’s rulings at the
commencement of the public hearing on December 10, 1997 as follows:

The Boissoneaults have the initial burden of proof under Criterion 2. The burden
shifted to Appellant and the Hills by the admission of Subdivision Permit #EC-6-  1889
into the record. Although Appellant and the Hills failed to submit any evidence relating
to this criterion, they are entitled to have an opportunity to cross-examine the
Boissoneaults’ witnesses. The Motion to Dismiss Criterion 2 is denied.

Although Appellant has the burden of proof under Criterion 5, the Boissoneaults
have the initial burden of producing sufficient information on which the Board can make
an affirmative finding. Although Appellant has not submitted any evidence relating to
this criterion, it is entitled to have an opportunity to cross-examine the Boissoneaults’
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which are denied. Those that are sustained are indicated directly on the exhibits accepted
into the record.

C. Criterion 2 (sufficient water supply)

Before issuing a permit, the Board must find that the Project has “sufficient water
available for the reasonably foreseeable needs of the subdivision or development.” 10
V.S.A. 4 6086(a)(2). The burden of proof is on the Boissoneaults under Criterion 2. Id. 0
6088(a). The burden of proof consists of both the burden of producing evidence and the
burden of persuasion. Re: Pratt’s Pronane, #3R0486-EB,  Findings of Fact, Conclusions
of Law, and Order at 4-6 (Jan. 27, 1987)[EB  #311].

A rebuttable presumption that “a sufficient supply of potable water is available”
will be created by the introduction of subdivision and water supply/wastewater permits
into the record. EBR 19(E)(3). Upon admission of such permits into evidence, the
burden of proof shifts to the Appellant and the Hills, who can rebut the presumption if a
preponderance of the evidence shows that an inadequate water supply is likely to result.
EBR 19(F). Accord Re: James E. Hand and John R. Hand. d/b/a/ Hand Motors and East
Dorset Partnershin, #8B0444-6-EB  (Revised), Findings of Fact, Conclusions of Law, and
Order at 23-24 (Aug. 19,1996) [EB #629R].

The Boissoneaults have offered Subdivision Permit #EC-6-1 889 into the record.
Appe!lant and the Hills have failed to submit any evidence concerning Criterion 2. The
Boissoneaults have met their burden of proof under this criterion. The Board concludes
that the Project has sufficient water available for its reasonably foreseeable needs
pursuant to Criterion 2.

D. Criterion 3 (burden on existing water supply)

Before issuing a permit, the Board must find that the Project “[wlill  not cause an
unreasonable burden on an existing water supply, if one is to be utilized.” 10 V.S.A. 0
6086(a)(3). Criterion 3 addresses the “impacts on the ability to meet demand of
neighboring wells or water sources if those other wells or water sources share the same
basic source of water such as an aquifer or common spring.” Re: MBL Associates,
#4C0948-EB(Altered) at 38 (May 2, 1995) [EB #61OR]. It is not appropriate to consider
contamination of wells under this criterion. Id. The burden of proof is on the
Boissoneaults under Criterion 3. 10 V.S.A. 5 6088(a). See. e.g., Hand. supra at 24.

The Hills’ well has a yield of ten gallons per minute, which greatly exceeds that
required for their domestic needs. The Project’s water supply wells will not negatively
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#3 W041 l-EB and #3 W0439-EB, Findings of Fact, Conclusions of Law, and Order
4, 1985)[EB  #241].

[T]he  Board looks to whether a proposed project will be in harmony with
its surroundings or, in other words, whether it will “fit” the context within
which it will be located. In making this evaluation, the Board examines a
number of specific factors, including the nature of the project’s
surroundings, the compatibility of the project’s design with those
surroundings, the suitability forthe  project’s context of the colors and
materials selected for the project, the locations from which the project can
be viewed, and the potential impact of the project on open space.

Hand, supra at 25.

(Nov.

Criterion 8 “was not intended to prevent all change to the landscape of Vermont
or to guarantee that the view a person sees from his or her property will remain the same
forever.” Re: Okemo Mountain. Inc., #2S0351-8-EB, Findings of Fact, Conclusions of
Law, and Order at 9 (Dec. 18, 1986)[EB  #305].  Nevertheless, projects that result in the
loss of open space and the alteration of vistas for passing motorists can have an adverse
effect on aesthetics and scenic beauty. &, Re: Thomas W. Brvant and John P. Skinner,
#4C0795-EB, Findings of Fact, Conclusions of Law, and Order at 2 1 (June 26, 199 l)[EB
#466].

The Boissoneaults propose to develop the Project in a rural / agricultural area
characterized by low housing densities, farm land, the Lamoille River, and open land. A
twenty-five unit residential subdivision, which covers nearly all of a 61 acre cornfield and
which has seven curb cuts along Toof Road, does not “fit” within this context. In
addition, headlights from vehicles on Oak Hill Road shining into the Hills’ home, do not
“fit” the rural nature of the area.

Appellant and the Hills have met their burden of proof as to the first inquiry under
Criterion 8. The Board concludes the Project is out of character with its surroundings.
Therefore, the Project will have an adverse effect on the scenic and natural beauty and
aesthetics of the area in violation of Criterion 8.

2. “Undue”

Because the Board concludes that the Project will have an adverse effect under
Criterion 8, the Board must evaluate whether the adverse effect is “undue.” Hand. supra
at 25. The Board will conclude that the adverse effect is undue if it reaches a positive
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[EB #589].

The Boissoneaults have failed to take generally available mitigating steps, such as
cluster planning or the preservation of open space, to lessen the Project’s adverse effect.
The Boissoneaults’ landscape architect would have considered a number of design
options, including higher densities and more open space, if he had been retained earlier in
the design process. The Board concludes that the Project, as proposed, will have an
undue adverse effect.

C. Offensive or Shacking

The Project will not offend the sensibilities of the average person. It will be out
of character with its surroundings, but not shockingly or offensively so. The Project as
designed, however, will be offensive because it will significantly diminish the scenic
value of the area. The area is characterized by farm land, the Lamoille River, occasional
houses, and open lands. As discussed above, the Project is a poorly designed, intensive
use of a meadow. The Project as proposed would not have been the landscape architect’s
preferred design in such a predominantly rural area. The Project’s lack of harmony with
the surrounding land use would significantly diminish the scenic value of the area.

Therefore, for this second, independent reason, the Board concludes that the
Project, as proposed, will have an undue adverse effect.

*****

Appellant has sustained its burden of proof as to the second inquiry under
Criterion 8 for two, independent reasons. The Board concludes that the Project will have
an undue adverse effect on the scenic and natural beauty and the aesthetics of the area in
violation of Criterion 8. No permit will issue because the Project violates Criterion 8.

G. Criterion 9(C) (secondary agricultural soils)

Before issuing a permit, the Board must find that the Project will not significantly
reduce the potential of secondary agricultural soils for purposes of commercial agriculture
or that

(i) the applicant can realize a reasonable return on the fair market value of
his land only by devoting the forest or secondary agricultural soils to uses
which will significantly reduce their forestry or agricultural potential; a&
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mitigation because the Mitigation Parcel hosts primary agricultural soils. The Board does
not today reach the question of whether such a ratio is appropriate when primary soils are
offered as mitigation for secondary soils. Instead, the Board concludes that the
Mitigation Parcel is not truly mitigation. The word “mitigate” is defined as: “to make or
become milder, less severe, less rigorous, or less painful; [to] moderate.” W EBSTER’S

NEW WORLD DICTIONARY 911 (2d College Ed. 1984). The Mitigation Parcel lies within
the flood plain of the Larnoille River and has no value except as agricultural land or open
space. The Boissoneaults do not lessen the Project’s impact on secondary soils by
offering to “conserve” a parcel of land that cannot be developed. cf. DuBois, supra at 6
(Board did not consider 33 acre mitigation parcel in connection with application for
proposed subdivision where approval of another subdivision had already been
conditioned on preservation of that parcel).

The Board concludes that under the Project as proposed, the agricultural potential
of the soils is significantly reduced because substantially all of the site’s secondary
agricultural soils will be covered by residential lots and related roads and driveways. The
Boissoneault’s offer to “conserve” the Mitigation Parcel does not alter the Boards
conclusion.

2. Subcriteria of Criterion 9(C)

Because it concludes that the Project will significantly reduce the site’s
agricultural potential, the Board can reach an affirmative conclusion as to Criterion 9(C)
only if it determines that the Boissoneaults have met their burden as to each of the three
subcriteria of Criterion 9(C). The Board concludes that the Boissoneaults have not met
their burden of proof with respect to any of the subcriteria.

a. Subcriterion (i)

Under subcriterion (i), the Boissoneaults must demonstrate that they “can realize a
reasonable return on the fair market value of [their] land Q& by devoting the . . .

secondary agricultural soils to uses which will significantly reduce their forestry or
agricultural potential.” 10 V.S.A. 0 6086(a)(9)(C)(i)(emphasis  supplied).

This criterion req .:ires the computation of a fair market value for the
property and the consideration of alternative land uses which will not
significantly reduce the agricultural potential of the . . . agricultural soils
found on-site, including different designs for a residential or commercial
project that use less of the . . . agricultural soils. The rates of return from
these alternative uses must then be related to the fair market value of the
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b. Subcriterion (ii)

Even if the Board had reached an affirmative conclusion as to subcriterion (i), it
must deny a permit under Criterion 9(C)(ii).  Under subcriterion (ii), the Boissoneaults
must demonstrate that “there are no nonforest or secondary agricultural soils owned or
controlled by the applicant which are reasonably suited to the purpose.” 10 V.S.A. 5
6086(a)(9)(C)(ii).

The Boissoneaults own land in Franklin and Chittenden Counties. They have
presented no evidence concerning their other properties. The Board cannot determine
whether there is other land better suited to the Project. The Boissoneaults have failed to
provide sufficient information on which the Board can make an affirmative finding and,
therefore, have failed to sustain their burden of proof as to subcriterion (ii).

C. Subcriterion (iii)

Even if the Board had reached an affirmative conclusion as to subcriteria (i) and
(ii), it must deny a permit under Criterion 9(C)(iii).  Under subcriterion (iii), the
Boissoneaults have the burden to prove that the Project

has been planned to minimize the reduction of forestry and agricultural
potential by providing for reasonable population densities, reasonable rates
of growth, and the use of cluster planning and new community planning
designed to economize on the cost of roads, utilities and land usage.

Id. $ 6086(a)(9)(C)(iii)

As discussed above in the analysis of Criterion 8, the Boissoneaults have designed
the Project to accommodate the maximum number of housing lots. No steps have been
taken to minimize the reduction of agricultural potential. No evidence was presented
concerning alternative designs. “Detached single family homes on separate lots are the
antithesis of cluster planning and do nothing to economize on land usage for the purpose
of minimizing the reduction of the agricultural potential.” DuBois, supra at 9. See also
Bryant. supra at 27 and 28.

The Boissoneaults have failed to sustain their burden of proof as to subcriterion
(iii).

*****
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The Boissoneaults have failed to sustain their burden of proof. The Board
concludes that no permit will issue because the Project violates Criterion 9(H).

V. ORDER

1. The Boissoneaults’ Motion to Dismiss is DENIED in its entirety.

2. The Boissoneaults’ Motion to Strike Testimony of Robert Rooks is
DENIED. The Motion to Strike Testimony of Richard Heaps is DENIED as to Criterion
9(H). It is also DENIED to the extent that Mr. Heaps’ testimony concerning 9(C)
addresses economic aspects of agriculture. The Motion to Strike is GRANTED to the
extent that Mr. Heaps testimony concerning 9(C) addresses the quality of the soils on the
Project Site.

3. The Boissoneaults’ evidentiary objections are DENIED except as to those
that are indicated direc+Iy on the exhibits accepted into the record.

4. Based on the foregoing findings of fact and conclusions of law under
Criteria 8 (aesthetics), 9(C) (secondary soils), and 9(H) (costs of scattered development),
the application for the Project is DENIED. Land Use Permit #6FO499  is VOID.

5. Based on the foregoing findings of fact and conclusions of law, the
application for the Project complies with Criteria 2 (sufficient water supply), 3 (burden on
existing water supply), and 5 (traffic).

6. Jurisdiction is returned to the District #6 Environmental Commission.

*********************
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