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VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Re: St. Albans Group and Wal*Mart Stores, Inc.
Application #6FO47  I-EB

MEMORANDUM OF DECISION

This decision pertains to preliminary issues raised with respect to appeals
of a land use permit issued for a proposed retail store to be located in the Town
of St. Albans. As is explained below, the Environmental Board concludes that the
Franklin/Grand Isle Citizens for Downtown Preservation and the Vermont
Natural Resources Council qualify for party status on all of the Act 250 criteria
on which they sought to be heard before the District #6 Commission except for
Criterion 8 (historic sites), and therefore may appeal the District Commission’s
decision concerning those criteria.

I. BACKGROUND

On December 21, 1993, the District #6 Environmental Commission issued
Land Use Permit #6FO471 and supporting Findings of Fact, Conclusions of Law
and Order (the Permit). The Permit authorizes the Applicants to construct a
126,090 square foot retail store to be served by municipal water and wastewater
services. The project will be located off Route 7 in the Town of St. Albans,
Vermont.

On January 20, 1994, appeals of the Permit were filed with the
Environmental Board by the Franklin/Grand Isle County Citizens for Downtown
Preservation (the Citizens) through their attorney, Francis Murray, Esq.; by the
Vermont Natural Resources Council (VNRC) through its attorney, Christopher
M. Kilian,  Esq.; and by Commons Associates (Commons) and Kellogg Properties,
Inc. (Kellogg) through their attorney, Jon Anderson, Esq.

The Citizens believe the District Commission erred with respect to the
following criteria of 10 V.S.A. 0 6086(a): 1 (water pollution), l(B) (.waste
disposal), l(E) (streams), l(G) (wetlands), 4 (soil erosion), 5 (traffic), 6 (impact
on schools), 7 (municipal services), 8 (historic sites), 9(A) (impact of growth),
9(H) (costs of scattered development), 9(K) (public investments and facilities),
and 10 (conformance with local and regional plan). The District Commission
granted the Citizens party status on Criteria 7, 8, 9(A), 9(H), and 9(K) and denied
the Citizens party status on the remainder. The Citizens appeal the denial of
party status and filed a party status petition along with their appeal.

VNRC believes the District Cornmission erred with respect to the following
criteria of 10 V.S.A. 8 6086(a): 8 (historic sites), 9(A), 9(H), 9(K), and 10. VNRC
sought and was denied party status on these criteria by the District Commission,1
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and appeals that denial. VNRC filed a party status petition along with its appeal.

Commons and Kellogg believe the District Commission erred with respect
to the following criteria of 10 V.S.A.  0 6086(a): 5, 6, 7, 9 (capability and
development plan), 9(A), 9(H), 9(K), and 10. The District Commission granted
party status to Commons and Kellogg on Criterion 5 and denied party status to
them on the remaining criteria. Commons and Kellogg also appeal the party
status denial.

On February 2, 1994, the Applicants filed a cross-appeal. In that cross-
appeal, the Applicants appeal the District Commission’s grant of party status to
the Citizens on Criteria 7, 8, 9(A), 9(H), and 9(K).

On March 21, 1994, the Applicants filed memoranda in opposition to the
Citizens’ and VNRC’s party status requests and a “prehearing conference
memorandum.”

On Mxch 21, 1994, Acting Chair Steve E. Wright convened a prehearing
conference in St. Albans Bay. On March 30, the Acting Chair issued a prehearing .,
conference report, which is incorporated by reference. u

On April 1, 1994, the Applicants and VNRC filed legal memoranda. Also
on that date, Commons and Kellogg filed a withdrawal of their appeal.’

On April 6, 1994, the Applicants filed a letter objecting to the propriety of
VNRC’s inclusion of further argument on party status in its April 1 memorandum.
On April 8, the Applicants filed a reply to VNRC’s April 1 memorandum. The
Board deliberated on April 13.

II. ISSUES

The preliminary issues before the Board primarily involve whether this
appeal will go forward and, if so, what its scope will be. The specific issues
before the Board are:

a. Whether to grant, grant in part, or deny the Applicants’ cross-appeal

‘The Board grants this withdrawal because it is not contray to the values
embodied in Act 250.
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of the District #6 Commission’s grant of party status to the Citizens on Criteria 7
(local governmental services), 8 (historic sites), 9(A) (impact of growth), 9(H)
(costs of scattered development), and 9(K) (public investments and facilities). In
connection with this issue, the Board will address contentions raised by the
Applicants regarding the applicability of Criteria 8 (historic sites), and 9(H) (costs
of scattered development).

b. Whether to grant, grant in part, or deny the Citizens’ appeal of the
District Commission’s denial of their party status request on Criteria 1 (water
pollution), l(B) (waste disposal), l(E) (streams), l(G) (wetlands), 4 (soil erosion),
5 (traffic), 6 (impact on schools), and 10 (conformance with local and regional
Pl4.

C. Whether to grant, grant in part, or deny VNRC’s  appeal of the
District Commission’s denial of its party status request on Criteria 8 (historic
sites), 9(A), 9(H), 9(K), and 10. In connection with this issue, the Board will
address contentions made by the Applicant that certain arguments made by
VNRC fall outside the scope of Criterion 9(K) (public investments and facilities)
as a matter of law.

d. If an appeal is to go forward on Criterion 1 (water pollution),
whether, under Board Rule 19, the Applicants will create rebuttable presumptions
with respect to Criteria l(A) (headwaters), l(B) (waste disposal), and l(G)
(wetlands) if they introduce various permits and letters into evidence.

III. DISCUSSIGN

A Party Status

The first three preliminary issues involve party status. Specifically, the
Citizens and VNRC each appeals denials of party status on various criteria. In
addition, the Applicants appeal a grant of party status to the Citizens on various
criteria.

Act 250 confers party status by right and without qualification on the so-
called “statutory parties”: the Town, the Town Planning commission, the Regional
Planning Commission, and the State of Vermont. 10 V.S.A. $8 6084(a), 6085(c);
Board Rules 14(A)(l) and (2). Adjoining property owners also are parties by
right, provided that they can demonstrate that their property interests are affected
under one or more of the Act 250 criteria at 10 V.S.A. 8 6086(a). 10 V.S.A. 0
6085(c), Rule 14(A)(3). In addition, 10 V.S.A. 0 6085(c) authorizes the Board to
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promulgate rules allowing other persons to be parties, and the Board has
promulgated Rule 14(B), under which the Board and District Commissions may
grant party status to individuals whose interests are affected under one or more of
the Act 250 criteria or who can materially assist the Board or District Commission
(14(B) parties).

Based on the language of 10 V.S.A.  0 6089(a) and Rule 40(A) (the
provisions which govern appeals), Rule 2(K) (which defines the term “party”) and
Rule 14 (the party status rule), the Board previously has concluded that, to appeal
a criterion to the Board, an adjoiner  or Rule 14(B) party must have obtained
party status on that criterion before the District Commission. Re: Derby Plaza
Associates Limited Partnershin, #7R0886-EB, Memorandum of Decision at 5
(Feb. 25, 1994).

The one exception to this rule is that a person denied party status may
appeal the denial to the Board. As explained in prior cases, such a person is
aggrieved by the denial and is deemed to be a party for the purpose of deciding
party status. U. at 4; Re: Swain Develooment Corp., #3WO445-2-EB,
Memorandum of Decision at 4-7 (July 31, 1989).2  In addition, the Board has
stated that party status decisions by district commissions may be challenged by
appeal or cross-appeal. Re: Finard-Zamias Associates, # lR0661-EB,
Memorandum of Decision at 12-13 (March 29, 1990).

The Board also has previously stated that, when an appeal of a party status
decision occurs, the Board will review the matter de novo under Board Rule 14.
If  the Board denies an appellant  party status on all  of  theSwain. supra at 4-7.
appealed criteria, then that appellant’s appeal will be dismissed. Conversely, the
Board will proceed with substantive review on any criteria concerning which it
determines that the appellant qualifies for party status. Id.

Accordingly, the first decision that the Board must make in this matter is
to review the appeals of party status decisions made by the District Cornmission.
As indicated above, the Board’s decision on these appeals will have a significant

2This  paragraph is intended only to address the requirements for standing to
appeal In no way is it intended to limit the Board’s prior rulings that, if a party files
an appeal, someone who was not a party before the d&rict commission may seek to
participate in the party’s appeal. Re: L.&S Associates, #2WO434-8-EB,
Memorandum of Decision (Nov. 24, 1992).
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effect on whether this matter goes to a hearing on the substantive issues and if so,
what the scope of such hearing will be.

1. Applicants’ Cross-Appeal of the Citizens’ Party Status

The cross-appeal pertains to a grant of party status to a local citizens group
with respect to several criteria that require analysis of the fiscal impacts of
development on state government, on the region, and on local governments. In
addition, the cross-appeal pertains to a grant of party status to the group on the
historic sites criterion.

The Applicants challenge the qualification of the Citizens for party status
on these criteria, contending that they do not demonstrate an interest under the
criteria and that they will not materially assist the Board. The Applicants also
assert that all concerned governmental bodies have reviewed the proposed project
and have approved it, and that these bodies adequately represent the Citizens’
interests. The Applicants further assert that Criteria 8 (historic sites) and 9(H)
are not applicable to the proposed project as a matter of law.

With respect to Criteria 7, 9(A), 9(H), and 9(K), the Board concludes that
the Citizens do qualify under Rule 14(B)(l)(a) as parties whose interests are
affected under those criteria and under Rule 14(B)(l)(b) as parties who will
materially assist the Board.

The project is to be located in the Town of St. Albans, which is part of
Franklin County in the State of Vermont. The Citizens constitute a group of
Vermont residents who live in Franklin County and in the adjoining Grand Isle
County. They argue that the proposed project has both regional and local impacts
and will cause significant job loss and shifts in retail sales away from existing
businesses, thereby reducing government tax revenues and negatively affecting the
ability of governments to provide services, accommodate growth, and maintain
public investments and facilities. As residents of the Franklin/Grand Isle region,
they will have to bear a portion of the burden of these alleged negative impacts.
The Board has previously ruled that these types of impacts are cognizable under
Criteria 7, 9(A), 9(H), and 9(K). See Re: Finard-Zamias Associates, supra at 11
(March 29, 1990). See also In re Pyramid Co. of Burlington, #S59-78-CnM,  slip
op. at 2-3 (Oct. 14, 1980) (Chittenden County superior court rules that similar
contentions are within the scope of Criterion 7).

The Citizens also have demonstrated in their filings that they will present
expert testimony relevant to Criteria 7, 9(A), 9(H), and 9(K).

.__--______ y_.--‘Ii  _.__?__..__ __...-_-__-.  . . . _
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Further, the Applicants’ argument that governmental bodies will adequately
represent the Citizens’ interests is not persuasive. Based on the filings before the
Board, it appears that those governmental bodies and the Citizens disagree
concerning the impacts of the proposed project. Thus, it would be inaccurate to
conclude that those bodies represent the Citizens’ perspective. Moreover, the
Applicants’ contention runs counter to the Vermont tradition of citizen
participation at all levels of government.

The Board also disagrees with the Applicants’ argument that Criteria 9(H)
is not applicable to this project as a matter of law. 10 V.S.A. 0 6086(a) requires
that, prior to issuing a permit, the Board and district commissions must find that a
proposed development meets Criterion 9(H), as well as all other Act 250 criteria.

Criterion 9(H) concerns the costs of scattered development caused by
projects that are “not physically contiguous to an existing settlement.” In this
regard, the Applicant argues that the project must, as a matter of law, be deemed
physically contiguous to an existing development because the Board and the
District #6 Commission allegedly have ruled that other projects in the vicinity of
their proposed project do not constitute scattered development. But even if this
argument is based on a true statement of the rulings on those other projects,
those rulings pertain to other cases and other projects, wirh  other  parties.  Under
the legal doctrine of res iudicata, those other rulings cannot bind the parties to
this case. Berisha v. Hardy,  144 Vt. 136, 138 (1984). The Citizens are therefore
not barred legally from asserting that the proposed project constitutes scattered
development. The Applicants may introduce the prior rulings, as well as other
relevant testimony, into evidence, and the Board will make a factual judgment
under Criterion 9(H).

,_

While the Board does not agree that Criterion 9(H) is inapplicable as a
matter of law, the Board agrees that Criterion 8 (historic sites) is not applicable.
In pertinent part, 10 V.S.A. 0 6086(a)(8) requires that, prior to issuing a permit,
the Board and district commissions must find that a proposed project ‘will not
have an undue adverse effect on . . . historic sites . . . .‘I The contention made by
the Citizens is that the proposed project will have negative fiscal impacts on the
region which in turn will adversely affect historic sites located miles away from the
proposed project. This specific contention is too remote and speculative to be
within the intent of the General Assembly in promulgating Criterion 8 (historic
sites).

Based on the foregoing,
grants the Citizens party status

the Board denies the Applicants’ cross-appeal and
under Criteria 7, 9(A), 9(H), and 9(K), and grants ./
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1 the cross-appeal and denies the Citizens party status under Criterion 8 (historic

I / sites)*

;i 2. The Citizens’ Appeal of a Party Status Denial
1

In relevant part, the Citizens’ appeal pertains to a denial by the District
1 Commission of their party status request with respect to various criteria

concerning water pollution, including water pollution generally, and waste
disposal, streams, and wetlands specifically. The District Commission denied the
Citizens’ request for party status under these criteria on the basis that their group
was not formed for the purpose of addressing water issues.

The Citizens’ appeal also seeks to overturn the District Commission’s
i denial of their party status request with respect to traffic, educational services, and

: j conformance with local and regional plans. In this regard, the basis for the
; District Commission’s denial is that the Citizens’ interest is adequately
: represented by state, regional, and local governments.

With respect to the various criteria concerning water pollution, the Board
finds the Citizens’ request for party status to be a close question. On the one
hand, the Board is not persuaded by the Citizens’ filings that they have an interest
under these criteria that will be affected by the proposed project. In addition, as

: explained below, the Citizens will bear a heavy burden of proof on at least some
: of these criteria, because they will have to rebut a presumption of compliance that

legally will be created by the introduction of various state permits that have been
issued for the proposed project.

On the other hand, the Citizens have demonstrated that they will
materially assist by providing relevant expert testimony that appears valuable in
assessing the compliance of the proposed project with the various water pollution

i i criteria. Further, the Board believes that it is important to allow local citizens to
: be heard concerning proposed developments.

Accordingly, the Board will grant the Citizens party status as a materially
assisting party under the various water pollution criteria raised in their appeal.3

I 3Thk grant is based on the understandings reached at the preheating conference,
j and  reflected in the prehearing  conference report, concerning which water pollution
i ! ctiteria  are at issue.
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In making this ruling, the Board emphasizes to the Citizens that they will bear a
significant burden to prove their case.

The Board also wishes to emphasize that it is not basing its ruling
concerning the water pollution criteria on an evaluation of why the Citizens
formed their group. It is for the Citizens to decide their purpose and goals.

Turning to Criteria 5, 6, and 10 - traffic, educational services, and local and
regional plans - the Board concludes that the Citizens qualify as parties whose
interests are affected under those criteria, as well as parties who will materially
assist the Board.

As residents of the Franklin/Grand Isle region, the Citizens may be
affected by traffic generated by a project of this type, with potentially regional
scope. Also, for the same reasons that the Citizens’ interests may be affected
under Criteria 7, 9(A), 9(K), and 9(H), the Citizens have an interest that may be
affected if the proposed project has a negative impact on the ability of local
governments to provide educational services. Further, as residents of the town
and region, the Citizens have an important interest in determinations made
concerning the application of town and regional plans to a project of this size and
potentially regional impact.

The Citizens also have demonstrated that they will offer relevant testimony
with respect to the impacts of the proposed project under Criteria 5, 6, and 10

Accordingly, the Board will grant the Citizens party status under Criteria 5,
6, and 10 as both interested and materially assisting parties.

On a final note regarding the party status of this local citizens group, the
Board is concerned with the breadth and basis of the District Commission’s
denial. It is important to allow local citizens to be heard concerning proposed
projects, particularly projects of the size and scope involved in this case. The
Board has referred above to the Vermont tradition of citizen participation and to
the unfairness of denying participation to particular citizens on the basis of
government bodies who take opposite positions from those citizens. In addition,
had the District Commission allowed the Citizens to present their evidence on
these criteria, it is possible that the Citizens would not have filed an appeal on
some or all of the criteria because they had received a fair hearing.
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3. VNRC’s Appeal of a Party Status Denial

VNRC appeals the District Commission’s denial of its party status request
with respect to Criteria 8 (historic sites), 9(A), 9(H), 9(K), and 10. The District
Commission denied party status under these criteria because the fiscal criteria
(9(A), (H), and (K)) are allegedly “outside the scope of [VNRC’s] mission and
purpose” and on the others because government bodies will “adequately address
[VNRc’s] concerns.” VNRC seeks party status both as an interested party and as
a materially assisting party.

For the same reasons that the Board denies party status to the Citizens
under Criterion 8 (historic sites), VNRC’s request for party status on this criterion
is denied.

The Board is persuaded that VNRC will materially assist the Board on
Criteria 9(A), 9(H), 9(K), and 10 because it is a statewide group with experience
expertise in Act 250 and it plans to offer relevant expert testimony.

With specific regard to Criterion 9(K) (public investments and facilities),
the Applicants argue that VNRC’s contentions are beyond the scope of that
criterion. In relevant part, VNRC contends that there will be negative fiscal
impacts on state, regional, and local governments resulting from lost revenue due
to adverse effects from the project on existing businesses. This contention is
relevant under Criterion 9(K) because that criterion seeks to protect state and
local governments from adverse fiscal impacts on public facilities and investments
that are adjacent to the proposed project. If government revenues are in fact
reduced, then negative impacts on public investments and facilities in the area
adjacent to the proposed project may well occur.4

Based on the foregoing, the Board will grant VNRC par
7

status on
Criteria 9(A), 9(H), 9(K), and 10 as a materially assisting party. The Board is

4The Board notes that the Applicants argue for a limited construction of the word
kdjacent. ” This is a relative term depending on the size and context of a project.
& Re: L&S Associates, #2WO434-&EB,  Findings of Fact, Conclusions of Law, and
Order at 50 (Sep. 22, 1993). The Board therefore will withhold judgment until afer
evidence is presented as to what public investments and facilities should be
considered adjacent to the proposed project.

‘The Board notes that the Applicants filed an objection on April 6 to (continued)
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aware of the potential for redundancy caused by the party status of both the
Citizens and VNRC on these criteria, and therefore will condition its grant of
party status by requiring VNRC to work with the Citizens to present a joint case.
In support of this condition, the Board notes that under Rule 14(B) grants of
party status are discretionary.

In making this ruling, the Board did not evaluate whether issues under the
so-called fiscal criteria are within VNRC’s mission and purpose. VNRC is a non-
profit corporation. Its mission and purpose are defined by Articles of Association
filed with the Secretary of State. The Applicants argue that fiscal impacts of
developments are beyond the purposes stated in VNRC’s articles.

The Board does not believe that it is appropriate for it or the District
Commission to decide what VNRC’s purpose is. As a matter of law, such a
decision may be outside our jurisdiction. Under 11 V.S.A. 0 2353, decisions about
whether nonprofit corporations are acting within their articles are committed to
the courts, and then in only limited circumstances.

In any case, the Board believes that decisions about the mission and
purpose of VNRC, or of any person or entity seeking party status, are the
province of that entity, and not of state environmental commissions.

B. Presumptions of Comoliance

The Applicants request that, if appeal goes forward with respect to the
various water pollution criteria, the Board state whether, if certain documents are
submitted, presumptions of compliance will be created. The Applicants
specifically state that they intend to submit a water supply and wastewater permit,
a stormwater discharge permit, and letters from the Agency of Natural Resources
(ANR) concerning issuance of a certification under the federal Clean Water Act,
and ask whether those documents will create presumptions of compliance with
Criteria l(A) (headwaters) and l(B) (waste disposal). The Applicants also state
that they intend to submit a letter from ANR regarding compliance with the
Vermont wetland rules, and ask whether this letter will create a presumption of

(Footnote 5, continued) portions of WRC’S  April I memorandum. The Board does
not find that there are grounds for objection and, even if there were, the Board does
not believe that the Applicants are prejudiced because they have had an opportunity
to respond.
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I/ compliance with Criterion l(G) (wetlands).
I
I!
is
jj

Under 10 V.S.A. 0 6086(d), the Board is authorized to promulgate rules
allowing that, under various criteria, state or municipal permits may be submitted

;I by an applicant in lieu of evidence. If submitted, the permits create a
1; ! presumption of compliance with the relevant criteria. To be eligible for inclusion

/ !
j 1

in the rules, the permits must actually satisfy the requirements of the criteria. See
10 V.S.A. 0 6086(d).

Concerning presumptions of compliance, the Board has promulgated Rule
19, which specifies which presumptions may be created and which permits create
them. Rule 19 further states that, once created, a presumption may be rebutted
only if the Board or district commission concludes:

/ :

jj [TJhat a preponderance of the evidence shows that undue water
j pollution, undue air pollution, inadequate water supply, or unreason-
I : able burden on an existing water supply, is likely to result, the

commission or board shall rule that the presumption has been
rebutted. Technical non-compliance with the applicable health and
water resources and environmental engineering department
regulations shall be insufficient to rebut the presumption without a
showing that the non-compliance will result in, or substantially
increases the risk of, undue water pollution, undue air pollution,
inadequate water supply, or unreasonable burden on an existing
water supply.

Rule 19(F). This is a heavy burden because it represents a transfer of the burden
of proof from the applicant to the challenging party.

With respect to the Applicants’ specific requests, the Board concludes that
Rule 19 clearly provides that, if introduced into evidence by the Applicants, the
water supply and wastewater permit and the stormwater discharge permit will
create a presumption of compliance with Criterion l(B) (waste disposal).
Specifically, Rule 19(E) states that such permits create a presumption that “waste
materials and wastewater can be disposed of through installation of wastewater
and waste collection, treatment and disposal systems without resulting in undue
water pollution . . . .”

II
/I
I/

The Board also concludes that it is not clear that the introduction of the
specified documents will create a presumption of compliance with Criterion l(A)

/ i (headwaters). This criterion concerns water quality impacts on headwaters

\
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generally and is not limited to water quality impacts from the disposal of waste.
Rule 19(E) does not provide that the specified permits create a presumption of
compliance for all potential water quality impacts to headwaters and only provides
that those permits create a presumption with respect to waste disposal. It is
possible that a presumption would be created if the allegation regarding
headwaters involves only impacts from such disposal. In any case, to the extent
that the permits address issues relevant to Criterion l(A), the Board will as a
practical matter consider them to be significant evidence because they have been
issued by a state agency with expertise in water quality.

The Board similarly concludes that the letter that the Applicant plans to
introduce regarding the wetland rules will not, as a legal matter, create a
presumption. of compliance with Criterion l(G) (wetlands). Rule 19(E) does not
provide that a letter from ANR creates a presumption of compliance with the
Vermont wetland rules. But again, as a practical matter, since Criterion l(G)
requires compliance with those rules, and ANR is the state agency which
administers them, the Board will consider such a letter to be significant
evidence.6

IV. ORDER

1. The Applicants’ cross-appeal is denied with respect to Criteria 7,
9(A), 9(H), and 9(K). The Citizens are granted party status pursuant to Rule
14(B)(l)(a) and (b), as both a party whose interests are affected and as a
materially assisting party, with respect to those criteria.

2. The Applicants’ cross-appeal is granted with respect to Criterion 8
(historic sites). The Citizens are denied party status with respect to that criterion.

3. The Citizens’ appeal of the District Commission’s denial of party
status is granted with respect to Criteria 1 (water pollution) and 4 (soil erosion).
The Citizens are granted party status under Rule 14(B)(l)(b) as a materially
assisting party with respect to those criteria. As discussed at the prehearing
conference in this matter, the issues under Criterion 1 (water pollution) relate
only to Criteria l(A) (headwaters), l(B) (waste disposal), l(E) (streams), and
l(G) (wetlands).

4. The Citizens’ appeal of the District Commission’s denial of party

6The Board believes that it should change its rules so that ANR determinations
under the Vermont wetland rules do create a presumption on O-it&ion  I(G).

/ \
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status is granted with respect to Criteria 5, 6, and 10. The Citizens are granted
party status pursuant to Rule 14(B)(l)(a) and (b), as both a party whose interests
are affected and as a materially assisting party, with respect to those criteria.

5. VNRC’s  appeal of the District Commission’s denial of party status is
denied with respect to Criterion 8 (historic sites).

6. VNRC’s  appeal of the District Commission’s denial of party status is
granted with respect to Criteria 9(A), 9(H), 9(K), and 10. VNRC is granted party
status under Rule 14(B)(l)(b) as a materially assisting party with respect to those
criteria on the condition it work with the Citizens to present a joint case.

7. If introduced into evidence by the Applicants, a wastewater and
water supply permit and a discharge permit issued by ANR will create a
presumption of compliance with Criterion l(B) (waste disposal).

8. As discussed above, documents that the Applicants plan to submit
with respect to Criteria l(A) and l(G) will be considered significant evidence but
will not rise to the legal status of creating presumptions.

Dated at Montpelier, Vermont this 15th day of April, 1994.

ENVIRONMENTAL BOARD

SteGe  E. Wright, Acting C&r
Rebecca Day -
Lixi Fortna*
Arthur Gibb
William Martinez* *
Robert Opel
Anthony Thompson

*Member Fortna dissents with respect to the decision to deny the
Applicants’ cross-appeal, and to grant party status to the Citizens, on Criterion 7.
Ms. Forma also dissents with regard to the grant of party status to VNRC. She
otherwise concurs with this decision.

**Member Martinez dissents with respect to the grant of party status to
VNRC. He otherwise concurs with this decision.
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