
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Chapter 151

Re: New England Ventures,
Application #6F0433-EB

MEMORANDUM OF DECISION

This decision, dated December 6, 1991, pertains to
various preliminary issues regarding the meaning and scope
of 10 V.S.A. § 6086(a)(9)(L) (rural growth areas) and party
status. As is explained below, the Environmental Board
resolves the issues such that a hearing will be required and
grants party status to various adjoiners.

BACKGROUND

On June 7, 1991, the District #6 Environmental
Commission issued Findings of Fact and Conclusions of Law
#6F0433, denying an application to subdivide a 16-acre
parcel into 11 commercial or light industrial lots "as an
umbrella commercial park," with on-site water and wastewater
services, and to construct a 1,450 foot access road with
landscaping, drainage, and utilities. The project is to be
located off Route 78 in Highgate.

The District Commission denied the permit pursuant to
10 V.S.A. fj 6086(a)(9)(L) ,(Criterion 9(L) - rural growth
areas). The District Commission first found that the
project site is located on lands which qualify as a rural
growth area. ,The District Commission next concluded that
the application does not meet the requirements of Criterion
9(L) because the project: (a) maximizes the cost of roads,
utilities, and land usage, and (b) "does not allow for any
open space or buffer zones and does not consider the use of
cluster planning."

On July 5, 1991, the Applicants filed an appeal with
the Board with regard to Criterion 9(L). On August 29,
1991, the Board's Assistant Executive Officer convened a
prehearing conference. At the conference, adjoining
landowners David and Dale Barrette and John and Eleanor
Shover filed petitions for party status. On September 6,
the Applicant filed an opposition to the petitions.

On September 10, 1991, the Board issued's prehearing
conference report. On September 18, the Board issued a
memorandum to parties. On October 16, the Applicant filed a
memorandum regarding 'Criterion 9(L). The Board deliberated
on October 30.
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DISCUSSION

A. Meanina and Scope of Criterion 9(L).

The Applicant makes essentially four arguments
concerning Criterion 9(L):

(1)

(2)

(3)

(4)

that the criterion is applicable only to
undeveloped rural areas which are not in or
contiguous to existing settlements;

that the criterion incorporates other Act 250
criteria and therefore compliance with those
criteria means that Criterion 9(L) is met;

that the other incorporated criteria dictate that,
in evaluating Criterion 9(L), a project's economic
benefits must be weighed against its public costs;
and

that Criterion 9(L) does not require clustering in
every instance.

In evaluating these arguments, the Board first turns to
the text of Criterion 9(L), which provides:

A permit will be granted for the development or
subdivision of rural growth areas when it is
demonstrated by the applicant that in addition to
all other applicable criteria provision will be
made in accordance with subdivisions (9)(A)
"impact of growt.h,11 (G) "private utility SeTViCe;”

(H) "costs of scattered development" and (J)
*'public utility services" of subsection (a) of
this section for reasonable population densities,
reasonable rates of growth, and the use of cluster
planning and new community planning designed to
economize on the cost of roads, utilities and land
usage.

10 V.S.A. § 6086(a)(9)(L). Further, 10 V.S.A. 5 6001(16)
provides:

"Rural growth areas" means
natural resources referred
6086(a)(l)(A) through (F),
and section 6086(a)(9)(B),
of this title.

lands which are not
to in section
sa~tio;)6086(a)(E)(A)

I , (El and (W

I
/
1
i
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Arqument 1: Meaninq of Rural Growth Area. Act 250
defines a rural growth area as an area where certain
resources are absent. The definition refers to resources
protected by many other Act 250 criteria, including
necessary wildlife habitat, primary agricultural soils,
streams, etc. See 10 V.S.A. §§ 6001(16), 6086(a)(l)(A)
through (F), (8) (A), and (9)(B) through (E) and (K).

Applied literally, this definition would include an
area within the City of Burlington if the referenced
resources were absent from the area. The Board does not
believe the General Assembly intended this result because it
used the word "rural." Thus, the Board concludes that, to
be a rural growth area, the area must not only be one in
which the referenced resources are absent, but also must be
predominantly rural in character.

The,Board also concludes that an area may be rural even
if it is contiguous to an existing settlement. Many
existing settlements are in rural areas. In this regard,
the Board takes notice of its decision in Re: Waterbury
Shoopinq Villaqe, #5W1068_EB, Findings of Fact, COnClUSiOnS
of Law, and Order (July 19, 1991). In that decision, the
Board concluded that "an overall rural sense [is] created by
large open and natural areas punctuated by village centers."
m. at 33. The Board also concluded that an area which
contains three existing settlements is rural. &l. at 34.
Accordingly, the Board believes that the word "rural"
describes areas which are not densely settled and which may
consist of small villages surrounded by mostly open, farmed,
or undeveloped country.

Arqument 2: Compliance with Other Criteria. The other
criteria listed in Criterion 9fL) are 9(A) (impact of
growth), 9(G) (private utility‘services j ,.9(H)- (costs of
scattered development) and 9(J) (public utility services).
The Board and district commissions must find that each of
these criteria is met prior to issuing a permit. 10 V.S.A.
5 6086(a).

Accordingly, to conclude that 9(L) is met through
compliance with these other criteria would be to contravene
a basic rule of statutory construction: Words used in a
statute are not to be construed to be a nullity. cf. St.
Johnsburv v. Toosham, 122 Vt. 268, 272 (1961) (all parts of
a statute must be given effect). To say that 9(L) means
nothing more than that one must comply with four other
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criteria would render 9(L) a nullity. There would have been
no reason for the General Assembly to enact 9(L) because
compliance with the other criteria is already required.

Araument 3: Weiahina of Benefits and Costs. Criterion
9(L) requires that an applicant minimize the costs of roads,
utilities and land usage by providing for reasonable popula-
tion densities and rates of growth and for the use of
cluster planning and new community planning.

The other criteria mentioned in Criterion 9(L) are all
designed to protect local or regional governmental entities
from financial burdens which they may incur as a result of
development. &, e.q., 10 V.S.A. 5 6086(a)(9)(A). Thus,
it appears that the costs contemplated by Criterion 9(L) are
public costs.

However, Criterion 9(L) does not state that those costs
should be weighed against the economic benefits. Except for
Criterion 9(H), the other criteria referenced in Criterion
9(L) also do not call for that type of weighing.

Accordingly, the Board does not interpret Criterion
9(L) to provide for weighing of costs and benefits. Rather,
the public costs must be reduced to the extent possible
through the various planning techniques listed in the
criterion.

Araument 4: Clusterinq. The Board concludes that
Criterion 9(L) requires clustering of all projects in rural
growth areas. The language of the criterion is Clearly
mandatory.

Further, the General Assembly established Act 250 to
promote well-planned land use and to protect natural
resources. In passing the Act, the General Assembly
declared:

[I]t is necessary to regulate and control the
utilization and usages of lands and the
environment to insure that, hereafter, the only
usages which will be permitted are not unduly
detrimental to the environment, will promote the
general welfare through orderly growth and
development and are suitable to the demands and
needs of the people of this state;

/’
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Now, therefore, the legislature declares that in
order to protect and conserve the lands and the
environment of the state and to insure that these
lands and environment are devoted to uses which
are not detrimental to the public welfare and
interests, the state shall, in the interest of the
public health, safety and welfare, exercise its
power by creating a state environmental board and
district environmental commissions conferring upon
them the power to regulate the use of lands . . . .

1969 Vt. Laws No. 250 5 1 (Adj. Sess.).

Accordingly, the General Assembly required that
developments and subdivisions be reviewed for compliance
with ten criteria which seek to ensure that natural
resources are protected and that sound planning principles
are applied in designing projects. See 10 V.S.A. 5 6086(a).

Viewed in this light, the Board concludes that the
purpose of Criterion 9(L) is to promote orderly and well-
planned growth in rural growth areas. The legislature
defined rural growth areas as places where most of the
resources protected by Act,250 are absent. 10 V.S.A.
§ ~6001(16). Since, by definition, most of those resources
are not present in rural growth areas, it is reasonable to
infer that the General Assembly intended them as places
where growth should occur.

The legislature also emphasized that developments in
rural growth areas provide for reasonable population
densities and rates of growth and for use of cluster
planning and new community planning. Thus, the Board infers
that the General Assembly intended that growth in these
areas be'orderly and make use of all of the planning
techniques enumerated in Criterion 9(L).

Similar to other resources protected by Act 250, rural
growth areas are resources to be protected. However, unlike
those other resources, the Board believes that the rural
growth areas are to be protected so that future development
may be concentrated in them. Projects in such areas must
use all the planning techniques in Criterion 9(L) in a way
which does not use up all available land in the growth areas
and allows room for orderly future growth.

Accordingly, all projects in rural growth areas must
cluster. The level of clustering may vary depending on the
nature of the rural growth area and of the project. For
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example, clustering may be different for an industrial than
for a residential subdivision. Reasonable provision for
clustering, however, must be demonstrated.

The Board's resolution of the issues raised by the
Applicant means that a hearing is needed to take evidence on
whether the application complies with Criterion 9(L) as
interpreted by this decision.

B. Party Status

The Board concludes that the Adjoiners have demon-
strated that their property may be directly affected under
Criterion 9(L). 10 V.S.A. 5 6085(c); Rule 14(A)(3). The
criterion is concerned with orderly, well-planned growth in
rural growth areas. The Adjoiners own and reside on
property within such an area and disorderly or poorly
planned growth in the area is likely to affect their land.

III. ORDER

1. Application #6F0433 will be reviewed for compliance
with Criterion 9(L) in accordance with the interpretation
delineated~  above. I

2. The Barrettes and the Shovers are granted party
status on Criterion 9(L) pursuant to 10 V.S.A. 5 6085(c) and
Rule 14(A)(3).

3. On or before January 13, 1992, parties shall file
final lists of witnesses and exhib,its and prefiled testimony
for all witnesses they intend to present.

4. On or before noon on January 24, 1992, parties
shall file prefiled rebuttal testimony and revised lists
showing rebuttal witnesses and exhibits.

5. The Board will convene a hearing in this matter on
January 29, 1992, to be confirmed by subsequent notice with
location.

6. No individual may be called as a witness in this
matter if he or she has not been identified in a witness
list filed in compliance with this order. All reports and
other documents that constitute substantive testimony must
be filed with the prefiled testimony. If prefiled testimony
has not been submitted by the date specified, the witness
will not be permitted to testify. Instructions for filing
prefiled testimony are attached.
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7. The Board may waive the filing requirements upon a
showing of good cause, unless such waiver would unfairly
prejudice the rights of other parties.

a. Parties shall file an original and ten copies of
prefiled testimony, legal memoranda, all exhibits which are
8% by 11 inches or smaller, and any other documents with the
Board, and mail one copy to each of the parties listed on
the attached Certificate of Service.

Parties are required to file only lists identifying
exhibits which are larger than 8% by 11 inches that they
intend to present, rather than the exhibits themselves.
Exhibits must be made available for inspection and copying
by any parties prior to the hearing.

9. The hearing will be recorded electronically by the
Board or, upon request, by a stenographic reporter. Any
party wishing to have a stenographic reporter present or a
transcript of the proceedings must submit a request by
December 17, 1991. One copy of any transcript made of
proceedings must be filed with the Board at no cost to the
Board.

Dated at Montpelier, Vermont this 6th day of December,
1991.

ENVIRONMENTAL BOARD

Elizabeth Courtney, Cflair
Ferdinand Bongartz
Lixi Fortna
Arthur Gibb
Samuel Lloyd
William Martinez

Enclosure

ventures.mem(awpl)


