
VERMONT ENVIRONMENTAL BOARD
10 V.S.A. Ch. 151

Re: Ingleside Equity Group & Land Use Permit #6F0391-7-EB
Grice Brook Development Corp.;
St. Albans Cooperative & Maplefields

Memorandum of Decision

This proceeding involves an appeal to the Environmental Board (Board) from
certain aspects of Land Use Permit Application #6F0391-7-EB (Permit) and
accompanying Findings of Fact, Conclusions of Law, and Order (Decision), issued by
the District 6 Environmental Commission (Commission) to Ingleside Equity Group &
Grice Brook Development Corp., St. Albans Cooperative & Maplefields (Ingleside).  The
Permit authorizes the construction of a 20,000 sq. ft. commercial building and the
creation of a 5.03-acre lot on lands west of Exit 19 of I-89 and east of Route 104 in
St. Albans, Vermont (Project).

I. History

On March 12, 2003, the Commission issued the Permit and the Decision to
Ingleside.

On April 11, 2003, Ingleside filed an appeal to the Board from the Permit and
Decision alleging that the Commission erred in certain of its findings, conclusions, and
permit conditions.

On May 16, 2003, Board Chair Patricia Moulton Powden issued a Prehearing
Conference Report and Order which identified the following Preliminary Issue:

Do earlier decisions by the Commission or the Board in Land Use Permit
Series #6F0391conclude that Ingleside has satisfied Condition 20 of Land
Use Permit #6F0391?

The parties to this matter have submitted prefiled testimony, exhibits and briefs
pertaining to the Preliminary Issue.

The Board deliberated on the Preliminary Issue on June 18, 2003.
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II. Findings1

1. On May 11, 1989, the Environmental Board issued Land Use Permit
#6F0391-EB to Edwin and Avis Smith for the creation of a 14-lot subdivision.

2. Condition 20 of LUP #6F0391-EB states:

Prior to the further development or subdivision of the Permittees=
land, the Permittees shall submit to the District Commission, for review
and approval, a conceptual master plan that incorporates at least the
following:

a) designation of use areas by category (i.e., residential,
commercial, industrial, agricultural, open space;

b) identification of the location and size of primary agricultural
soils on the involved lands and the location and size of those primary
agricultural soils to be protected and preserved for the life of the Land Use
Permit;

c) identification of buffer zones between houses and
agricultural land uses;

d) identification of the size and location of open spaces which
will remain unbuilt after development of the involved lands for the life of
the Land Use Permit;

e) intensity of uses;

f) the master plan shall reflect a good faith attempt to create a
favorable visual statement of the Applicants= land.

3. Condition 20 is based, in part, on Finding of Fact 10, which states:

                                           
1 These findings are based on the parties' filings and on decisions and permits
issued by the Commission or Board in Land Use Permit Series #6F0391, as amended,
which the Chair officially noticed, pursuant to 3 V.S.A. § 810(4), in the Prehearing
Conference Report and Order.
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The Applicants and the State have entered into a Stipulation in
which the Applicants agree to take certain steps to mitigate the visual
impact of the subdivision, including the following:

a) The Applicants will submit to the District 6
Environmental Commission and obtain approval for a
conceptual master plan before any further subdivision or
development of the Smith Farm may take place.  The master
plan, as spelled out more specifically in the Stipulation, will
identify use areas by category, areas of preserved
agricultural soils to be protected, buffer zones between
agricultural and residential uses, the open spaces that will
remain undeveloped, and the intensity of uses.  In general,
the master plan will reflect a good faith attempt to create a
favorable visual statement of the Applicants' land.

4. Land Use Permit #6F0391-EB and the Board's May 11, 1989 decision
were not appealed and are final.

5. On October 4, 1994, Avis Smith filed an application for review and
approval of a Master Plan for the Smith Farm, pursuant to Condition 20.

6. On December 23, 1994, the Commission issued a decision in Edwin and
Avis Smith, #6F0391-1 (Dec. 23, 1994).  In its Partial Findings of Fact, Conclusions of
Law, and Order, the Commission concluded:

Based upon the foregoing Partial Findings of Fact and in
accordance with Environmental Board Rule 21, it is the conclusion of the
District #6 Environmental Commission that the project … is deficient due
to inadequate evidence and information under the relevant criteria.

***

Approval of the conceptual master plan shall not be granted under
Condition #20 of the Land Use Permit #6F0391-EB until the Applicants
have fully complied with Criteria 1(E), 1(G), 8, and 9(B) and all affirmative
findings have been made by the District Commission as required by Act
250.  Any subsequent phases shall be reviewed as amendments under all
ten criteria of Act 250.

7. The Smiths appealed the Commission's decision to the Board but later
withdrew this appeal.
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8. On October 10, 1995, the Smiths filed additional information concerning its
conceptual master plan with the District 6 Commission, and on January 19, 1996, the
Commission issued a further decision, which concluded:

With respect to items a, b, c, and e of Condition #20, the
Commission finds that the Applicant has submitted the necessary
information to comply with said items.  With respect to item d, the
Commission finds that the Applicant has not delineated the size and
location of open spaces within the commonly accepted meaning of the
word.  Furthermore, the Commission questions whether the area
designated on the plan as open space, constitutes the minimum 49%
open space density requirements

With respect to Item f, the Applicant has made a good faith attempt
to create a favorable visual statement.  However, the Commission has
several serious concerns.  The Commission is unable to determine
whether such a plan creates an undue adverse impact on aesthetics and
scenic value of the area in part because the Applicant did not submit
sufficient information in regards to the projected use of the property with a
site specific development proposal.  Furthermore, the Commission is
concerned with several of the planning concepts that were proposed and
whether all reasonable measures have been taken to mitigate the
development=s impact on the scenic value of the area.

Re: Avis Smith, #6F0391-1, Decision and Order (Jan. 19, 1996) (emphasis added).

9. On August 15, 2001, the Environmental Board issued Declaratory Ruling
#397, Re: Ingleside Equity Group, Finding of Facts, Conclusions of Law, and Order.
This decision related to an appeal from a determination by the District 6 Environmental
Commission Coordinator that Ingleside's Land Use Permit Application #6F0391-8 was
incomplete.  The Board stated:

The Board further notes that, as of 1996, the Commission had
found that, although Ingleside has satisfied subparagraphs (a), (b), (c) and
(e) of Condition 20 of LUP #6F0391-EB, it had not satisfied
subparagraphs (d) and (f).…  The Board simply observes that, before
Ingleside can obtain a permit for any further development or subdivision
on the Smith Farm, it must complete its compliance with Condition #20.

(Emphasis added).



Re: Ingleside Equity Group & Grice Brook Development Corp.;
St. Albans Cooperative & Maplefields

Land Use Permit #6F0391-7-EB
Memorandum of Decision
Page 5

10. Ingleside Equity Group is the successor to the Smiths.

11. The Board's August 15, 2001 decision in Declaratory Ruling #397 was not
appealed and is final.

12. On July 24, 2000, Ingleside Equity Group & Grice Brook Development
Corp.; St. Albans Cooperative & Maplefields (Ingleside) submitted LUP Application
#6F0391-7, which is the subject of this appeal.  Ingleside proposes to construct the
AMilk and Maple@ building, a 20,000 square foot building to include a retail farm
cooperative and a gas station/convenience store, on the South Central parcel of the
property.  This application was initially deemed incomplete for several reasons,
including the lack of a Master Plan as outlined in the Commission=s 1996 ruling.

13. On March 12, 2003, the District Commission issued Finding of Facts,
Conclusions of Law and Order.  Re: Ingleside Equity Group and Grice Brook
Development Corporation.  In the Order, the Commission reminded the Applicants that
they had agreed to comply with Condition #20 almost 15 years ago.  However, despite
the Commission=s repeated requests, the Commission found that the Applicants have
failed to submit adequate information to satisfy Condition #20.

14. In the March 12, 2003 Order, the Commission concluded:

However, the Commission consistently received inadequate
material and finds itself in the unusual position of having to find
compliance with Item f (Condition 20) without an adequate written record.
The Commission will utilize the limited information provided by the
Applicants to assess compliance with Item f and will fill in the missing
pieces as best as possible.

III. Discussion

The record shows that Ingleside has made numerous attempts to prepare a
Master Plan which would comply with Condition 20 of LUP #6F0391-EB.   There are two
primary decisions, one by the Commission and one by the Board, which focus on the
question of whether Condition 20 has been satisfied.

In its January 19, 1996 decision, the Commission concluded that items a, b, c,
and e of Condition 20 had been satisfied; the Commission also concluded that item d
had not been met: "With respect to item d, the Commission finds that the Applicant has
not delineated the size and location of open spaces within the commonly accepted
meaning of the word."  The Commission's conclusion as to item f  is somewhat
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ambiguous.  In one sentence, the Commission concludes that Ingleside "has made a
good faith attempt to create a favorable visual statement."  Later in the same paragraph,
however, speaking directly to item f, the Commission appears to retract, or at least
qualify, that approval:

The Commission is unable to determine whether such a plan creates an
undue adverse impact on aesthetics and scenic value of the area in part
because the Applicant did not submit sufficient information in regards to
the projected use of the property with a site specific development
proposal.  Furthermore, the Commission is concerned with several of the
planning concepts that were proposed and whether all reasonable
measures have been taken to mitigate the development=s impact on the
scenic value of the area.

This ambiguity led to the Board to conclude, after reading the Commission's
January 1996 decision, that full compliance with Condition 20 had not occurred.  See,
Re: Ingleside Equity Group, Declaratory Ruling #397, Finding of Facts, Conclusions of
Law, and Order at 17 (August 15, 2001); Finding ¶9, above. 2

Earlier decisions by the Commission and the Board in Land Use Permit Series
#6F0391 conclude that Ingleside has not satisfied Condition 20 of Land Use Permit
#6F0391. 3

                                           
2 This Declaratory Ruling was not appealed and is therefore final as it relates to
Ingleside.

3 Ingleside notes that on September 4, 1996 (after the Commission's January 19,
1996 decision), the Commission issued an amended permit allowing Ingleside to run an
access road to a separate, unrelated project over the land governed by Condition 20.
The implication of this argument is that, if the Commission retained concerns about
Condition 20, this permit would not have been issued.  The Board puts little stock in this
claim, however; the amendment addressed only a road, and nothing in the amendment
indicates that the Commission considered the Condition 20 question.
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III. Order

The Preliminary Issue is answered in the negative.  Ingleside has not satisfied
Condition 20 (d) or (f).

Dated at Montpelier, Vermont this 24th day of June 2003.

ENVIRONMENTAL BOARD

/s/Patricia Moulton Powden___
Patricia Moulton Powden, Chair
George Holland
Samuel Lloyd
Donald Marsh
Patricia A. Nowak
Richard C. Pembroke, Sr.
Jean Richardson


