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On December 22, 1987, a prehearing conference was
convened by Environmental Board Chairman, Leonard U. Wilson,
in South Burlington, Vermont. The following people
participated in the prehearing conference:

Applicants Philip Gerbode and Jessie Laurie by
Richard Spokes, Esq.

Vermont Department of Agriculture (Department) by Amy
Jestes.

Vermont Agency of Transportation (Agency) by William
Fish and Reginald Welch.

ISSUES IN THE APPEAL

The Applicants are appealing the District #6
Environmental Commission's denial under 10 V.S.A.
S 6086(a)(9)(B) of their proposal to construct a technology
park with related services located off Old Highgate Road in
St. Albans Town, Vermont. The Applicants had filed an
application for partial review under Criterion 9(B). On
September 23, 1987, the Commission issued findings under
Criterion 9(B) and concluded that the Applicants' proposal
to protect off-site agricultural soils is not acceptable
because it is further than five miles from the project site
and therefore cannot be considered "involved land" under
Environmental Board Rule 2(F).

At the prehearing conference, the parties identified
the issues to be addressed at the hearing and the witnesses
to be presented. The hearing was tentatively scheduled for
January 26, 1988.

It is the Chairman's preliminary ruling, subject to
objection by any party pursuant to Rule 16(B), that the
Board does not have jurisdiction to hear this appeal.
10 V.S.A. S 6086(b) provides that when a party requests
review under Criteria 9 and 10, and a Commission or the
Board issues findings and a decision on those criteria, that
those findings may be appealed.
the statute, however,

There is no provision in
for an appeal from only selected

subcriteria of Criterion 9. In requesting review solely
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under Criterion 9(B), the Applicant was proceeding under
i

Rule 21, which provides that an applicant may request review i

on specific criteria or subcriteria, in whatever sequence he
I
I

wants. The Commission's findings on selected criteria are
not appealable, however. Only findings and a decision on
all of Criterion 9 and Criterion 10 are considered final for
purpose of appeal.

I

The Applicant in this case may either request the
Commission to review its application under the other
subcriteria of Criterion 9 and under Criterion 10, and then
appeal all negative findings to the Board, or proceed with a
full review before the Commission on all ten criteria and
then appeal the negative findings. In any case, the Board
cannot hear the appeal unless the Commission has reviewed at
least all subcriteria of Criterion 9 and Criterion 10, as
required by 10 V.S.A. S 6086(b).

ORDER

1. The Appeal is hereby dismissed without prejudice.

2. Any objections to this decision must be filed with the
Board by January 15, 1988.

Dated at Montpelier, Vermont, this 5th day of January, 1988.

VERMONT ENVIRONMENTAL BOARD


