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RE:

VERMONT ENVIRONMENTAL BOARD
10 V.S.A., Chapter 151

Palazzi Corporation Findings of Fact, Conclusions I
P.O. Box 717 of Law and Order ,
Hookset, NH 03106 Land Use Permit #6F0322-EB

and
Rene D. Prairie, Jr.
RD
Alburg, VT 05440

This decision pertains to an appeal filed with the Environ-
mental Board ("the Board") on July 5, 1985, by Carl and Anita
Hunter from the June 21 decision of the District #6 Environ-
mental Commission issuing Land Use Permit #6F0322 ("the Permit)
to the Palazzi Corporation and Rene D. Prairie, Jr. The Permit I(
authorizes the Permittees to open and operate a rock quarry
located near U.S. Route 2 in Alburg, Vermont.

On July 16, 1985, the Board notified the parties of its
intent to conduct the hearing in this matter through an Adminis-
trative Hearing Officer pursuant to Board Rule (EBR) 41 and
3 V.S.A. S 811. Having received no objection from any party, a
hearing was convened on July 31, 1985, with Darby Bradley acting
as Hearing Officer. The following participated as parties at
the hearing:

Permittee Rene Prairie, Jr.;
Permittee Palazzi Corporation by Earl F. Hurst;
Appellants Carl and Anita Hunter by Anita Hunter.

The hearing was recessed on July 31, pending the taking of !
a site visit, preparation of the Hearing Officer's proposed

*

decision, and a review of the record and deliberation by the 1
full Board. A site visit was conducted immediately upon recess
of the hearing. A Proposed Decision was issued by the Hearing

;

Officer on August 21, and was forwarded to the parties of
record. No party having requested the opportunity to present 1

!
argument, the Board reviewed the record and adjourned the I

hearing on September 11, 1985. This matter is now ready for :
decision. The following findings of fact and conclusions of law c
are based upon the record developed at the hearing. !3

I. ISSUES IN THE APPEAL
i

The Hunters' complaints about the project fall into three
i

general categories:/l/ I1

/l/
1

At the Board's request, the Hunters filed on July 24, a
supplemental statement articulating the matters at issue in this

i

appeal.
1

Some items identified in that filing are not cognizable
in Act 250 permit proceedings. For example, whether or not a i
representative of the Palazzi Corporation entered the home of 4
Mr. and Mrs. Hunter without their permission is not a matter I
that can be considered or remedied in these proceedings. 1I
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1) The Hunters are concerned with the safety of traffic
on U.S. Route 2 as a result of the new truck access
constructed to the project site.

2) The Hunters are concerned with the project's impact on
a near-by wetland which is a habitat for water fowl.

3) Installation of the new access road adjacent to the
Hunter property line has, according to the Hunters,
resulted in damage to a fence and real property owned
by the Hunters, causing a negative aesthetic impact./21

The Permittees deny that the project has or will result in
adverse impacts with respect to the wetland or aesthetics and
also deny that the truck access has created an unsafe traffic
condition.

II. FINDINGS OF FACT

1.

2.

3.

The Permit authorizes the Palazzi Corporation to open a
rock quarry covering approximately five acres of a larger
87 acre tract of land owned by Co-Permittee Rene Prairie
located east of Route 2 in Alburg.  The Corporation has a
contract to supply rock of various sizes during the con-
struction of the new Rouses Point Bridge. Use of the
quarry is expected to terminate with the completion of the
bridge and the permit contains an expiration date of 1988.

The Permittees have improved a pre-existing field road
running through lands owned by Robert and Geraldine Boumil
to provide truck access to the project site which lies
easterly of the Boumil property. Installation of the road
involved the cutting of vegetation and the deposit of fill
along a 30 foot corridor directly adjacent to lands owned
by the Appellants.

At its intersection with U.S. Route 2, the access road has
a raised apron which brings the grade of the access road up
to the level of Route 2. The intersection lies just south
of a wide, ninety degree turn onto Route 2 which swings the
roadway from a north-south orientation to an east-west
direction.

/2/With regard to this issue, the Hunters raised complaints
in the nature of trespass seeking a remedy for an alleged
invasion of property. These proceedings could address such a
complaint to the extent that an undue adverse impact on aes-
thetics is found under Criterion 8 of 10 V.S.A. 5 6086(a).
However, absent such a connection, we cannot redress invasions
of private property rights.
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4.

5.

6.

7.

a .

Trucks leaving the access road generally turn right (north)
onto Route 2 and proceed toward the near-by bridge
construction site. A flagperson was stationed south of
this intersection on the east side of Route 2 at the time
of the site visit and two signs south of this intersection
warn approaching vehicles that a truck entrance/exit is
immediately ahead.

Sight distances for trucks leaving the access road are
plentiful: the sight distance to the south is over
one-third mile and the distance to the north (and west) is
more than one-half mile. The warning signs and flagperson
provide ample notice to approaching vehicles. Furthermore,
ample visibility of trucks entering and leaving the access
road is provided to those who use the nearby Town Highway
#12 (including the Hunters who reside on this road) such
that no safety hazard is presented.

Directly east of the quarry site lies a wetland on residual
lands owned by Mr. Prairie. Condition #8 of the Permit
requires the Permittees to maintain a minimum 150' undis-
turbed buffer strip between the quarry and the wetland
area. Furthermore, the Permit requires the creation of an
earthen berm with overburden removed from the quarry site,
in an effort to provide natural protection of the wetland.

No evidence was entered on the record by Appellants in
respect to whether the wetland constitutes a "rare and
irreplaceable natural area" or a "necessary wildlife
habitat." Neither was evidence submitted concerning
whether or not endangered species habitate the wetland./3/

Therefore, there is no evidence from which we can reach
findings concerning the applicability of Criteria 8 and
8(A) to the wetland. In any event, we find that the
protective measures required by Condition #8 are adequate
to prevent an undue adverse impact on the wetland.

The site visit revealed that vegetation near the Hunter
property line had been disturbed and that a fence line was
disrupted at some locations. However, this disturbance has
little noticeable impact on the aesthetics of the area. In
an apparent effort to minimize the intrusion on the adja-
cent Boumil field, the Permittees installed the road as
close as possible to the Boumil/Hunter property line.
While some inadvertent impact on the fence and vegetation

/3/Mrs. Hunter offered a letter prepared by her daughter
who apparently has training or experience with respect to
wildlife habitats. However, the document constituted hearsay
and could not be admitted. The opportunity was extended to
Mrs. Hunter to call her daughter as a witness but she declined.
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apparently occurred, the effort at keeping the road close
to the property boundary minimized the road's impact on
surrounding scenery.

9. Because the disturbance is minimal and will be brief in
duration, we find that installation of the access drive has :
not and will not cause an undue adverse impact on aes- i
thetics or the scenic and natural beauty of the area. /

I

III. CONCLUSIONS OF LAW

Based upon the above findings of fact, we conclude that the
project will not cause unreasonable congestion or unsafe condi-
tions with respect to traffic on U.S. Route 2. The Permittees
have posted adequate warning signs for vehicles approaching the
truck access road. Furthermore, a flagperson will be stationed

i

at the access road intersection at all times that haul-trucks
j
j

are using that road. Finally, sight distances for vehicles
approaching or exiting from the access road are plentiful.
However, the Permit as issued by the Commission does not
specifically require the maintenance of signs and a flagperson.
Therefore, in support of the conclusions we now reach with
respect to Criterion 5, we will add a condition requiring the
Permittees to implement the precautions set forth in the
'Traffic Signing Plan" which was included as an addendum to the
application filed with the Commission on May 28, 1985.

We further conclude that the project will not have an undue
adverse impact on the wetland located easterly of the quarry
site. Permit Condition #8 provides ample protection: a minimum
150' buffer must be maintained and an earthen berm will be
created to further protect the wetland from the impacts of
quarrying. The Permittees had the burden in this proceeding to
go forward and provide sufficient evidence with respect to
Criterion 8 upon which we could base affirmative findings. We
conclude that the Permittees successfully discharged this
obligation, resulting in a shift of the burden to those opposing
the Applicant. See 10 V.S.A. S 6088. Appellants failed to
enter any evidence to support a finding by this Board that the
wetland constitutes either a "rare and irreplaceable natural
area" or a "necessary wildlife habitat," nor was evidence
submitted concerning the presence of endangered species.
Appellants having failed to meet their burden of proof, we must
conclude that the project fulfills the requirements of Criterion
8 with respect to wildlife.

We conclude from the findings that the project will have no
adverse impact on the aesthetics or scenic and natural beauty of
the area. The access road has been located in a manner cal-
culated to minimize its visibility and impact on the adjacent
fields. The incidental disturbance of the fence line and
vegetation has a minimal impact on scenic values. Finally, any
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aesthetic intrusion caused by the
the Permit is scheduled to expire
construction project in 1988.

project will be temporary:
upon completion of the bridge

Finally, as we have previously noted, we must confine our
evaluation of this project to matters cognizable under the ten
criteria found in 10 V.S.A. S 6086(a). Appellants' complaints
which are not associated with Act 250-related issues are more
properly addressed in other forums.

IV. ORDER

Land Use Permit #6F0322-EB is hereby issued in accordance
with the findings of fact and conclusions of law set forth
above.

Dated at Montpelier, Vermont this 13th day of September, :
1985. s

By:

Ferdinand Bongartz
Dwight E. Burnham, Sr.
Samuel Lloyd

:

Roger N. Miller
Donald B. Sargent i


