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VERMONT ENVIRONMENTAL BOARD
10 V.S.A., Chapter 151

RE: Howard and Louise Leach Memorandum of Decision and
Route 105 Order on Motions for
Enosburg Falls, VT 05450 Reconsideration

Application #6F0316-EB

On August 27, 1986, the Environmental Board deliberated
on the Motions for Reconsideration filed by the Town of
Enosburg, Village of Enosburg Falls, and the Enosburg Falls
Municipal Water and Light Department on June 25 and July 25,
and the Motion for ,Reconsideration filed by Miles and Ella
Symons and Mary and Leonard Sylvester on July 11. As indi-
cated in its notice of public hearing held on August 4, the
Board treated a portion of the Town/Village/Department's
motion as a request to reopen the hearings to accept addi-
tional testimony. Following the August 4 hearing, the Board
appointed a panel, consisting of Chairman Darby Bradley and
members Donald Sargent and Jan Eastman, to conduct a second
site visit to the site of the proposed landfill and observe
the locations of the test wells, esker, and village.wells  to
the landfill. The panel's site visit was conducted on
August 20.

On August 26, the Board received a report prepared by
Kenneth Bannister, a Vermont Health Department
hydrogeologist, containing the Department's review of the
information available to date on the potential risk of
contamination of the village wells from the proposed
landfills, and the Department's recommendations for
additional investigation. As stated in the Board's
Memorandum of Decision and Order dated August 6, 1986,
Mr. Bannister's report was treated solely as an Offer of
Proof for purposes of deliberating on the Motions. The Board
is aware that because Mr. Bannister's report was filed four
days after the date that had been anticipated in the August 6
Order, the Applicant had no opportunity to respond to the
report prior to the Board's deliberation on August 27. Such
an opportunity will be granted to the Applicant and other
parties before the Board acts upon any of the recommendations
contained within the report.

Based upon the written submittals of the parties, the
arguments presented at the August 4 public hearing, the
results of the panel's August 20 site visit, and the Board's
review of the exhibits and testimony previously entered into
evidence during the Board's extensive hearings on the
proposed landfill, the Board has reached the following
decisions:

1. The Motion for Reconsideration of Symons and
Sylvester is denied.



Howard and Lc &se Leach - #6F0316-EB
Memorandum of Decision and Order on
Motions for Reconsideration
Page 2

2. The Motions for Reconsideration of the
Town/Village/Department are granted, but only for
the limited purpose of allowing the moving parties
to offer Mr. Bannister's report into evidence,
providing the Applicant, Village Planning
Commission and the Agency of Environmental
Conservation to cross-examine Mr. Bannister, and to
hear oral argument on the recommendations contained
in Paragraph 20 of Mr. Bannister's report
concerning the need for additional groundwater
monitors, soil and bedrock borings, pump testing
and surveys. The Board will also consider who will
bear the burden of any costs associated with
further testing.

The Board is scheduling a hearing for Wednesday, Septem-
ber 10, 1986, at 9:30 a.m. in the Montpelier City Hall,
Montpelier, for the presentation of Mr. Bannister's testimony,
cross-examination and oral argument. The Applicant will be
given an opportunity to present testimony to rebut Mr. Bannis-
ter's report, provided such rebuttal is mailed to the Board
and other parties as prefiled testimony in written form on or
before Monday, September 8. The Board expects to issue a
decision shortly therearter on whether, and what, further
testing should be undertaken as part of the Board's
reconsideration of its June 11 decision to issue Land Use
Permit #6F0316-EB.

Explanation of the Decision to Reconsider

Because it is highly unusual, if not unprecedented, for
this Board to reopen its evidentiary record after it has
issued a final decision and a permit on an appeal, especially
when the parties had many months and ample opportunity to
prepare and present their cases, the Board feels constrained
to explain why it is taking such an extraordinary step at
this time.

It was clear from the outset of this appeal that the
question of whether the proposed landfill would present a
significant threat of contamination to the village wells
lying 3,750 feet to the north was one of the critical issues
to be decided in this case. Beginning with its hearing on
October 16, 1985, and continuing with hearings on Octo-
ber 30-31, November 13, January 15, and February 18, the
Board heard extensive evidence from a variety of
hydrogeologists, engineers and other expert witnesses on the
subject of surficial geology, bedrock geology, groundwater
tables, groundwater movements, zones of influence of
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leachate, aquifer recharge areas, and other technical
information directed at the question of whether the landfill
would, or would not, present a threat to the'village wells.

One of the central arguments (although by no means the
only argument) advanced by the Applicant in favor of its
position that there is no significant threat was the
existence of a so-called "bedrock barrier" or ridge lying
immediately to the north of the landfill site and extending
in a southwesterly direction. The existence of barrier, the
Applicant argued, was confirmed by the fact that the terrain
rises in elevation immediately to the north and northwest of
the landfill site and that ledge outcroppings occur near the
westerly terminus of this ridge. In addition, refusals
(which were-interpreted to be bedrock) were encountered in a
number of soil borings taken along the top and on each side
of the ridge. This information was presented as part of Dr.
Wagner's Hydrogeologic Evaluation (Exhibit #24 and
accompanying Map 1).

On November 4, 1985, finding a need for more data on the
bedrock geology north of the landfill site, the Board ordered
the Applicant to conduct further drilling and site investiga-
tions in the vicinity of the supposed "barrier." The Board
focused particularly on a so-called "saddle," a depression
occurring along the ridge through which, the opponents to the
landfill argued, leachate might flow toward the wells. The
Applicant conducted the additional testing and presented its
findings to the Board at the February 18 hearing (Exhibit
#57; see also Exhibit #18).

What was not apparent to the Board at the time, and what
was revealed at the August 20 site visit, was that the
additional drilling ordered on November 4, was in the wrong
location. There,are, in fact, two "saddles" in the ridge.
Running between the two saddles is an esker, a gravel deposit
which runs in a north-south direction and was formed during
the last glacial period. The portion of the esker at issue
in these proceedings begins at a gravel bank immediately to
the north of the old Green Landfill #l, runs past and
immediately to the west of the northwest corner of the
proposed landfill, and continues northerly up to and past the
village wells. The Town/Village/Department argue that this
esker forms a conduit or "pipeline" through which leachate
can flow toward the wells. The additional drilling took
place in the saddle west of the esker, which is on the
opposite side of the esker from the landfill site. If the
opponents' theory is correct, that information might have
little value to this case, since the leachate would never
reach the west saddle area. What the August 20 site visit
also revealed was that only two soil borings (SB 26 and 29)



.

Howard and Lc,..lsc Leach - #6F0316-EB
Memorandum of Decision and Order on
Motions for Reconsideration
Page 4

were taken in the more critical area east of the esker and
north of the proposed landfill. No bedrock or refusal was
encountered in either boring. No borings were made into the
esker itself to determine the existence and the elevation of
the "barrier" under the esker.

The existence of the esker in the immediate vicinity of
the landfill was not made known to the Board until Febru-
ary 18, many months after the Board had ordered the further
drilling. The Applicant's technical witnesses were
apparently aware of the esker before the hearings on the
water pollution criteria which began in October. They chose
not to reveal its existence to the Board, despite the fact
that an esker is a significant geologic feature of the area
and a potentially significant factor in the issues at hand.
These witnesses knew, or should have known, that the
additional test borings the Board was asking for were.in the
wrong location, yet chose to say nothing.

Nor are the Town, Village and Department entirely
1 blameless. These parties hired expert witnesses who should

ai have known the esker was present, and made their concerns
known to the Board early in the proceedings. These parties

ii too made no attempt to adjust the location of the drillings
;) ordered by the Board. Even after the Town/Village/Department
!; finally revealed the existence of the esker at the February

there was considerable confusion about its
1 j ~~e3~~~i~~&ation

!I part of Exh b
A map prepared by the Johnson Company as

i it i80 shows the esker to be 500-600 feet west
jj of where the site visit actually revealed it to be.
!iji
Ii The record of the State agencies in these proceedings is
11 hardly blemishless, either. There is no justifiable reason
why the issues,
!

concerns and recommendations offered in

I
Mr. Bannister's report could not have been raised far earlier

i) in the permit process, including in the proceedings before
jj the District Commission and even in the landfill certification
ii proceedings within the Department of Water Resources. Such
ii delay only adds expense to the Applicant, burdens the permit
/I process, and does a disservice to the parties, this Board,
,, and the people of Vermont alike.
I!
ii
I ’ In other cases,
(1 is less significant,

where the risk of environmental impact
the Board would be justified in refusing

ii to reopen the record after a final decision has been issued.
/ Even in this case, there is substantial other evidence which

:, suggests that whatever leachate may be generated from the
iI landfill will not flow toward the village wells. Yet the
(* Board is cognizant of the fact that the burden of proof in

’ the criteria dealing with water pollution rests upon the
Applicant, that it is far more expensive to clean up or
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replace a contaminated public water supply than to prevent
its contamination,
"bedrock barrier"

and that the assumed existence of a
was an important component in the Board's

June 11 Findings of Fact and Conclusions of Law. Being now
somewhat less certain that the record contains adequate
evidence to establish that a continuous barrier exists which
will block any flow of contaminants northward from the
landfill, the Board will reopen the hearings to consider
whether to order additional testing and, if so, what
additional testing will be required.

The hearings will therefore be reconvened on Septem-
ber 10.

Dated at Montpelier,
August, 1986.

Vermont this 28th day of

VERMONT ENVIRONMENTAL BOARD
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